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NFL Concussion Litigation  

Å¢ƘŜ bC[Ωǎ ƭŜƴƎǘƘȅ ŎƻƴŎǳǎǎƛƻƴ ŎǊƛǎƛǎ Ƙŀǎ ōǊƻǳƎƘǘ ǿƛǘƘ ƛǘ ŀ ƘŜŦǘȅ ŎƻǎǘΦ 
ÅThe result has been a wave of expensive lawsuits against the NCAA, the NFL, and Riddell  

ÅSeptember 14, 2016 - Commissioner Goodell announces an initiative intended 
to increase the safety of the game, specifically by preventing, diagnosing and 
treating head injuries. The League and its 32 club owners will provide $100 
million in support of engineering advancements and medical research -- in 
addition to the $100 million previously pledged by the League to medical and 
neuroscience research. 

ÅJuly 25, 2017 - A study published in the medical journal JAMA identifies Chronic 
¢ǊŀǳƳŀǘƛŎ 9ƴŎŜǇƘŀƭƻǇŀǘƘȅ όά/¢9έύ ƛƴ фф҈ ƻŦ ŘŜŎŜŀǎŜŘ bC[ ǇƭŀȅŜǊǎϥ ōǊŀƛƴǎ ǘƘŀǘ 
were donated to scientific research -- 110 out of 111 former NFL players. 

ÅSeptember 21, 2017 - Attorney Jose Baez tells reporters that results from tests 
performed on the brain of Aaron Hernandez, the former New England Patriots 
tight end who was convicted in 2015 of murder, showed a "severe case" of CTE.  

ÅNovember 10, 2017 - Researchers publish in the journal Neurosurgery, what 
they say is the first case of a living person identified with CTE. Lead author Dr. 
Bennet Omalu confirmed to CNN that the subject of the case, while unnamed 
in the study, was former NFL player, Fred McNeill -- who died in 2015.  
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NFL Concussion Litigation -Hernandez 
v. NFL 

Å!ŀǊƻƴ IŜǊƴŀƴŘŜȊΩǎ ŘŀǳƎƘǘŜǊ ŦƛƭŜŘ ŀ ƭŀǿǎǳƛǘ ŀƎŀƛƴǎǘ ǘƘŜ bC[ 
and the New England Patriots seeking $20 million on a claim 
of loss of parental consortium. 

ÅComplaint claims that at the time of his death, Aaron 
Hernandez had the most severe case of CTE medically seen 
in a person of his young age (28 years old) by Boston 
University's CTE Center.  
ÅClaims NFL was aware of the damage and failed to disclose, treat, 

and protect despite a duty to establish rules for the health and 
safety of players and as a result of the breach of duty, Hernandez 
suffered CTE which resulted in depression, uncontrollable 
aggression, and suicidal impulses  
ÅAs a result, his daughter was deprived of the love, affection, 

society, and companionship of her father while he was alive.  
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NFL Concussion Litigation ɀ NFL 
stalling on paying?  

ÅThe families of debilitated former NFL players say the League is 
obstructing their access to an estimated $1 billion settlement over 
concussions by reflexively rejecting valid claims and bogging down 
the process with unreasonable demands. 

ÅAs of November 13th, of 1,400 claims filed, only 140 have been 
approved. 

ÅThe 140 approved claims are worth $195 million, but the NFL has 
written checks for only $100 million. 

ÅThe League has appealed eight awards that the administrator 
granted, and 12 players have appealed their awards, calling the 
awards too low.  

ÅThe delays are making it harder for the NFL players and their 
families to cover escalating medical costs and, in some cases, to 
repay high-interest loans they took out using their settlement 
monies as collateral. 
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NHL Concussion Litigation  

ÅIn contrast to the NFL, settlement has not been reached in the NHL 
case, and the NHL remains defiant on acknowledging any link 
between CTE and head trauma. 

ÅThe current NHL concussion litigation began in 2013-14 when a 
group of players filed suit against the League in Washington, 
charging the NHL with willfully ignoring science in pursuit of profits. 
ÅThe lawsuit, which has since been transferred to District Court 

in Minneapolis, has expanded to include more than 200 players. 

ÅThe NHL, in response to the allegations, argues that the players 
have always been responsible for their own health.  
Å¢ƘŜ [ŜŀƎǳŜΩǎ ƛƴƛǘƛŀƭ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ƭƛǘƛƎŀǘƛƻƴ ǘǊƛŜŘ ǘƻ ŀōǎƻƭǾŜ 

NHL officials of responsibility by noting that players should have 
άǇǳǘ ǘǿƻ ŀƴŘ ǘǿƻ ǘƻƎŜǘƘŜǊέΣ ŀƴŘ ǊŜŀƭƛȊŜŘ ƻƴ ǘƘŜƛǊ ƻǿƴ ǘƘŀǘ ŀ 
hockey career could cause brain damage. 

ÅUnlike many NFL luminaries, notable NHL Hall of Famers, including Paul 
Kariya, Eric Lindros, and Chris Pronger, whose careers came to an early end 
due to post-concussion issues have chosen not to champion the cause. 
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Mike Peluso v. New Jersey Devils, et al.  

ÅMike Peluso, a longtime NHL enforcer and Stanley Cup 
champion, accuses the New Jersey Devils and the St. 
Louis Blues of hiding a neurology report for decades. 
Å/ƭŀƛƳǎ ǘǿƻ ƻŦ Ƙƛǎ ŦƻǊƳŜǊ ǘŜŀƳǎ άƛƴǘŜƴǘƛƻƴŀƭƭȅ ŎƻƴŎŜŀƭŜŘέ ƪŜȅ 

medical records that warned further head injuries could put 
him at risk of suffering recurrent seizures 
ÅThe Devils 1993 injury report and the 1994 medical report 

resurfaced last year when Peluso was still part of a 
concussion lawsuit filed against the NHL by more than 150 
former players. 
ÅThe lawyers representing the players in the concussion 

litigation would ideally like to begin with a bellwether case 
centering on just one player 
ÅMight be Mike Peluso given his well-documented struggle 

10 



NCAA Concussion Litigation  

ÅIn June 2016, the NCAA and the plaintiffs, led by former 
football player Adrian Arrington, reached a settlement in 
the major class action litigation facing the Association.  
ÅArrington v. NCAA, No. 2011 cv 06356  
ÅClass Action suit led by former football player at Eastern Illinois 

University 
ÅFollowing multiple concussions, Arrington began suffering from 

seizures and memory loss 
ÅThe allegations alleged that the NCAA and its institutions were 

negligent and fraudulently concealed information related to head 
trauma 
ÅND of IL Judge John Lee approved the $75 million settlement with $70 

million to be used for a medical monitoring program for college 
athletes, and $5 million for a program to research prevention and 
treatment of concussions. 
ÅHowever, Judge Lee declined to exempt the NCAA from future class-

action suits, leading to continued filings against the Association and 
its member institutions. 
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NCAA Concussion Litigation - Langston 
v. NCAA 

ÅJune 2017- Langston v. NCAA ς Example of pending 
concussion lawsuit 
ÅThe family of a former college linebacker who killed himself in 

2014 is suing the NCAA, assailing its handling of concussions 
that included more than 100 allegedly suffered by Zack 
Langston at Pittsburg State. 
ÅAn autopsy of Langston's brain showed CTE present. 

ÅThe lawsuit claims the NCAA knew for decades "that severe 
head impacts can lead to long-term brain injury." But both 
"recklessly ignored these facts" and failed to put in place 
concussion-management protocols to safeguard student-
athletes, according to the lawsuit. 
ÅThe case along with multiple other individual personal injury 

actions for concussion-related issues remain pending at 
various stages in court houses throughout the US. 
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7ÏÒËÅÒȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ "ÒÁÉÎ )ÎÊÕÒÙ 
Only Litigation  

ÅAvoiding concussion litigation by seeking to have CTE 
ŎƻǾŜǊŜŘ ǳƴŘŜǊ ǘƘŜ bC[Ωǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 
benefits -- 

ÅOn December 21, 2016, in the U.S. District Court for the 
Southern District of Florida in Ft. Lauderdale, Judge 
Beth Bloom dismissed the suit (Gaiter et al. v. National 
Football League) without prejudice. 
ÅThe federal court case brought by 38 former National Football 

League players seeking to force the NFL to recognize CTE as a 
ŎƻǾŜǊŜŘ ŘƛǎŜŀǎŜ ǳƴŘŜǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ Ƙŀǎ ōŜŜƴ 
withdrawn. 
ÅInstead of pursuing their joint case, the players will file separate 
ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ƛƴ ƛƴŘƛǾƛŘǳŀƭ ǎǘŀǘŜǎΣ ŀŎŎƻǊŘƛƴƎ ǘƻ 
their lawyer. 
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7ÏÒËÅÒȭÓ #ÏÍÐÅÎÓÁÔÉÏÎ "ÒÁÉÎ )ÎÊÕÒÙ 
Only Litigation - State Law 

ÅSeeking medical care or money through California's workers' 
compensation system for brain trauma and other injuries suffered 
on the playing field. 
ÅCalifornia is notorious for being one-sided in its support of employees' 

work comp claims. NFL players recognize they will receive higher benefits 
for filing an injury claim in California, over other states in the country. 
ÅLegislation has attempted to limit workers comp coverage for professional 

athletes. For instance, California passed a law in 2013 that prevents 
athletes from other states from filing workers comp claims there. 

ÅOther state laws also address comp coverage for professional 
athletes.  
ÅHighly paid professional athletes in Michigan are limited from collecting 

wage differential benefits.  
ÅIn Massachusetts and Florida, professional athletes are not categorized as 

employees. Florida law prevents workers from filing workers comp claims 
in other states for injuries incurred while working outside of Florida. 
ÅLƭƭƛƴƻƛǎ ŎǳǊǊŜƴǘƭȅ ŎŀǇǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇ ōŜƴŜŦƛǘǎ ŀǘ ŀǊƻǳƴŘ Ϸттр ǇŜǊ ǿŜŜƪΦ 

The most a professional athlete would stand to gain would be around 
$40,000 per year.  
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Plaintiff Strategies and Defense 
Tactics  

Jason E. Luckasevic 

Goldberg Persky & White  

jluckasevic@gpwlaw.com 
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Plaintiff Strategies  
(Pro/College)  

ÅLeagues (Duty) 

 - Negligence 

 - Fraud/Concealment 

ÅTeams 

 - [ŀǘŜƴǘ όǿƻǊƪŜǊΩǎ ŎƻƳǇŜƴǎŀǘƛƻƴύ 

 

ÅPhysicians/Coaches/Trainers 

- Plead medical malpractice 
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Plaintiff Strategies  
(High School and Lower)  

ÅDuty 

ÅState law (Lysteadt Law) 

ÅSovereign Immunity 

ÅCoaches 
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Plaintiff Strategies  
(Other)  

ÅHelmet Makers 

ÅTechnology 
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Plaintiff Strategies  

ÅConcussion History 

 - Misleading  

*  Knowledge (state or art) 

ÅCausation 

ÅCTE in living 

ÅExperts 
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Defense Tactics  

ÅPreemption/Duty 
ÅAsk about concussions 
ÅTalk about entire football career 
 - Big fish in small pond 
ÅPast medical history 
 - Trauma 
 - Cognitive Issues (e.g., ADHD) 
Å²Ŝ ŘƛŘƴΩǘ ƪƴƻǿ 
Å.ǳǘΣ ƛŦ ǿŜ ŘƛŘ ƪƴƻǿΣ ǿŜ ŘƛŘƴΩǘ ŎŀǳǎŜ Ƙƛǎ ǇǊƻōƭŜƳ 

20 



Plaintiff Strategies and Defense 
Tactics  

Shawn D. Stuckey 

All Sports Law 

stuckey@allsportslaw.com 
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Anatomy of Concealment  
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