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IMPORTANT INFORMATION FOR THE LIVE PROGRAM
This program is approved for 2 CPE credit hours. To earn credit you must:
• Participate in the program on your own computer connection (no sharing) – if you need to register
additional people, please call customer service at 1-800-926-7926 ext.1 (or 404-881-1141 ext. 1).
Strafford accepts American Express, Visa, MasterCard, Discover.
• Listen on-line via your computer speakers.
• Respond to five prompts during the program plus a single verification code.
• To earn full credit, you must remain connected for the entire program.

WHO TO CONTACT DURING THE LIVE EVENT
For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)
For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen
If you get disconnected during the program, you can simply log in using your original instructions and PIN.

Tips for Optimal Quality
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Sound Quality
When listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.
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PART I: NEXUS

Nexus: What is it and Why Does it Matter?

➢ First question: Nexus, what is it?
•

Nexus is a fancy word for “connection.” In order for a state to impose its income or sales taxes on
an out-of-state business, there must be a requisite level of connection between the state and the
business.

•

Fundamental requirement of both the Due Process and Commerce Clauses of the U.S.
Constitution that there be:
“Some definite link, some minimum connection between a
state and the person, property, or transaction it seeks to tax”

▪ Allied-Signal, Inc. v. Director, Division of Taxation, 504 U.S. 768, 777, 112 S. Ct. 2251
(1992)
▪ International Shoe Co. v. Washington, 326 U.S. 310, 66 S. Ct. 154 (1945) (in-state
salesmen triggers Washington unemployment insurance tax levy)
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Mobile Employees and Nexus

➢ Can create nexus for
• Employer – employer taxes, franchise taxes and sales and use taxes
•

Employee – personal income tax

•

Employee nexus
▪

Resident subject to tax on all income in resident state

▪

Nonresident subject to tax only on income derived from sources in state

▪

More on this later
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Is Physical Presence Necessary for Nexus?

➢ Until the Supreme Court’s recent decision in Wayfair, physical presence
was necessary for sales tax nexus but not for income tax nexus in most
states

➢ Now, most states have or will establish economic nexus standards
➢ Presence of mobile employees creates nexus even if an economic nexus
threshold isn’t met
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Overview of Supreme Court’s holding in South Dakota v. Wayfair

HELD: BECAUSE QUILL’S PHYSICAL PRESENCE RULE IS UNSOUND AND INCORRECT, THE SUPREME
COURT OVERRULED QUILL CORP. V. NORTH DAKOTA AND NATIONAL BELLAS HESS INC. V. DEPARTMENT
OF REVENUE OF ILL.

➢ Specifically, the Court found that Quill is flawed.
1. First, the physical presence rule is not a necessary interpretation of the
requirement that a state tax must be applied to an activity with a
substantial nexus with the taxing state (Prong 1 of Complete Auto).
2. Second, Quill creates rather than resolves market distortions.
3. Third, Quill imposes an arbitrary distinction that the Court’s modern
Commerce Clause precedents disavow.
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South Dakota v. Wayfair – What the Court did not rule

➢The Supreme Court did not rule South Dakota’s economic nexus standard
is constitutional.
➢The Court remanded the case back to the lower courts to test the
constitutionality in the absence of the Quill physical presence standard.
However, the Court reasoned that the safeguards put in place by the
South Dakota law were likely to result in minimal burdens to interstate
commerce: limit the threshold of $100,000 in –state sales/200
transactions; state participation in Streamlined Sales and Use Tax
Agreement; prospective only.
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Telecommuters and Income Tax Nexus

Nexus and Telecommuting?
➢ Home office employee = nexus?
➢ Telebright Case (N.J. Super. Ct. App. Div., 2010): software engineer working at
home creates nexus for employer
➢ Matter of Appeal of Warwick McKinley, Inc., Cal. SBE No. 489090: marketing
company with home office employee (and no other CA activities) had a “regular,
systematic and substantial connection” with the state.
➢ A few states, though, take the position that a telecommuter does not = nexus
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Telecommuters and Income Tax Nexus

➢ 36 states and the District of Columbia say income tax nexus would result for an
out-of-state corporation with employees who telecommute from homes within
their jurisdiction
➢ 35 jurisdictions report nexus would arise from a single telecommuter who
performed back-office administrative business functions
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Telecommuting Issues

➢ Is the telecommuter a traveling salesperson?
• May implicate Public Law 86-272
• Public Law 86-272 prevents states from imposing income taxes on businesses
whose only activities in the state are restricted to the “mere solicitation” of sales of
tangible personal property.
▪ Only applies to net income taxes (not a gross receipts tax)
▪ Only applies to sales of TPP
▪ Businesses can still be subject to minimum taxes or alternative base taxes
• Are the telecommuter’s activities limited to “mere solicitation?”
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Nexus: Key Takeaways

➢ Nexus is the threshold question for state tax filing obligations
➢ An employee working in the state, even a telecommuter, will typically give a
company nexus in that state for various tax types
➢ Economic nexus—whether for corporate income taxes or sales taxes under
Wayfair—does not necessarily mean that a company has employment tax
obligations in that state for employees residing in that state, for example
➢ BUT in a post-Wayfair landscape, where a company may be registering in
multiple states, does it make sense to register for employment taxes as
well??
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PART II:
WITHHOLDING OBLIGATIONS
OF THE EMPLOYER

PART II: WITHHOLDING OBLIGATIONS OF THE EMPLOYER

➢ An employer must withhold in states where it has nexus and subject to the
withholding laws and thresholds in that state (more about that later)
➢ Easy for employees who live and work in the same state
➢ But what happens when an employee lives in one state but works in another
state or more than one state?
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Worksite Withholding

➢ Worksite withholding is the default
• Withhold based on where employee services are performed
➢ But what if no wage withholding in worksite state?
• States with no personal income tax on wages (Alaska, Florida, Nevada, New
Hampshire, South Dakota, Tennessee, Texas, Washington, Wyoming) means
no withholding required
• Should or may withhold in state of residence (if there is a personal income
tax) depending on employer nexus
➢ Major exception to worksite withholding is in District of Columbia –
withholding must only be done if the employee is a resident of DC. No
withholding required for non-residents working in DC.
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Withholding Based on State of Residency

➢ Where does an employee reside?
• Domicile or the person’s true and permanent home
• But states also have other “statutory” definitions of residency
▪ Place of abode plus more than 183 days in the state (e.g. New York)
▪ Present in the state for other than a temporary or transitory purpose (e.g.
California)
➢ What is the employer’s obligation to determine if an employee is a resident
of more than one state? (e.g. a corporate apartment)
• An individual working in Nevada (no withholding) who is domiciled in
Oregon and also a resident of California. Does the employer withhold in
both states?
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Reciprocal Agreements

States with reciprocal agreements allow a resident to work in another state without being subject to wage
withholding or personal income taxes in the worksite state
STATE
Arizona

RECIPROCITY STATES
California, Indiana, Oregon and Virginia

Illinois

Iowa, Kentucky, Michigan and Wisconsin

Indiana

Kentucky, Michigan, Ohio, Pennsylvania and Wisconsin

Iowa

Illinois

Kentucky

Illinois, Indiana, Michigan, Ohio, Virginia, West Virginia and Wisconsin

Maryland

Pennsylvania, Virginia, Washington, D.C. and West Virginia

Michigan

Illinois, Indiana, Kentucky, Minnesota, Ohio and Wisconsin

Minnesota

Michigan and North Dakota

Montana

North Dakota

New Jersey

Pennsylvania

North Dakota

Minnesota and Montana

Ohio

Indiana, Kentucky, Michigan, Pennsylvania and West Virginia

Pennsylvania

Indiana, Maryland, New Jersey, Ohio, Virginia and West Virginia

Virginia

Kentucky, Maryland, Pennsylvania, Washington, D.C. and West Virginia

Washington, D.C.

Maryland and Virginia

West Virginia

Kentucky, Maryland, Ohio, Pennsylvania and Virginia

Wisconsin

Illinois, Indiana, Kentucky and Michigan

**CHART FROM THOMSON REUTERS
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Withholding in Multiple States: Key Takeaways

➢ Even if withholding is based on worksite, state of residency might also require
withholding if higher tax rate and nexus
➢ Reciprocal agreements only apply to withholding requirements for the states
under the agreement: An employee who is a resident of Ohio and who works in
Pennsylvania and New York may need to withhold in Ohio but also New York!
➢ Telecommuters and traveling employees add additional layers of complexity
(more about these rules later)
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Beware: “Convenience of The Employer” Rule

➢ What does the rule require?
•

When non-resident employees commute to non-resident states to work for an
employer, they must pay tax on income earned from these work days spent in the
non-resident states.
• To limit a non-resident’s ability to reduce his or her tax liability by working from
home, a handful of states have adopted a “convenience of the employer” rule.
• The terms of the convenience rule simply provide that days worked from home
would be treated as work days in the non-resident states, unless the non-resident
employee worked outside of the non-resident state by necessity.
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“Convenience of The Employer” Rule

➢ Scope of Issue
• Only a handful of states apply such an aggressive rule.
• These states include NY, PA, DE, NJ and NE.
• CT just passed its own convenience rule
• The impact of the rule can lead to double taxation.
• NY has special “safe harbors” → if NO days working in NY during the
calendar year, convenience rule doesn’t apply!
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Withholding Thresholds

Thresholds for Withholding
➢ No Threshold: About half of the states with an income tax have no threshold at
all; withholding is required on day #1
➢ Income Thresholds: A few states only require withholding after a (low) income
threshold is reached
➢ Time Thresholds: Withholding only required after an employee works a certain
number of days
• But, at least in NY, the 14-day threshold does not apply to certain executive
compensation such as options
• And check to make sure the “exemption” applies to employees too
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Multistate Withholding: Employer Obligations

More than half of the states that have a personal income tax require employers to withhold tax from a nonresident employee's wages beginning with the first
day the nonresident employee travels to the state for business purposes (maroon states on the map above). Other personal income tax states provide for a
threshold before requiring tax withholding for nonresident employees (teal states).
Please note that this map only covers withholding--many states have different (and usually lower) standards for imposing tax on nonresidents (that is, the
employee may owe tax even where the employer is not required to withhold tax). Map also does not include reciprocal agreements.
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Withholding Thresholds















Arizona | is in the state for more than 60 days in a calendar year.
California | earns in-state wages above the state's "Low Income Exemption Table."
Connecticut | is in the state for more than 14 days in a calendar year.
Georgia | is in the state for more than 23 days in a calendar year or if $5,000 or more or 5% or more of
total income is attributable to Georgia.
Hawaii | is in the state for more than 60 days in a calendar year.
Idaho | earns in-state wages of $1,000 or more in a calendar year.
Maine | is in the state for more than 10 days in a calendar year.
Minnesota | earns a specified amount in a calendar year (currently $10,300).
New Jersey | earns in-state wages that equals or exceeds the employee's personal exemption in a
calendar year.
New Mexico | is in the state for more than 15 days in a calendar year.
New York | is in the state for more than 14 days in a calendar year.
North Dakota | is in the state for more than 20 days in a calendar year and is a resident of a state that
provides similar protections (such as reciprocal agreements; certain occupations not protected).
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Withholding Thresholds











Ohio | is in the state for more than 20 days in a calendar year.
Oklahoma | earns in-state wages of $300 or more in a calendar quarter.
Oregon | earns in-state wages equal to or exceeding the employee's standard deduction.
South Carolina | earns in-state wages of $800 or more in a calendar year.
Utah | employer (not employee) does business in the state for more than 60 days in a calendar year.
Virginia | earns in-state wages equal to or exceeding the employee's personal exemptions and standard
deduction or filing threshold (if elected by the employee).
West Virginia | earns in-state wages equal to or exceeding the employee's personal exemptions.
Wisconsin | earns in-state wages of $1,500 or more in a calendar year.

* Mobile Workforce Coalition
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Multistate Withholding: Employer Obligations

Low/No Thresholds: Practical Problems
➢ Frequently-travelling employees
• Examples: travelling sales people; consultants
➢ Rules vary state-by-state
• Withholding thresholds different; so hard to have overall company policy
• Allocation rules vary: amount to be withheld on certain forms of income
(options, for example) varies state-to-state
➢ Audits are increasing
➢ Trust Fund Tax = personal liability in some states!
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Employer Penalties

➢ Uncollected withholding taxes can trigger personal liability on all responsible
persons/officers
➢ Several states impose penalties on employers for failing to timely and properly
withhold and remit tax
• Civil Penalties
▪ New York: 25% late filing penalty on employers that non-willfully fail to withhold
and pay taxes, and 25% late payment penalty; N.Y. Tax Law 685(f)

• Criminal Penalties
▪ California: Willful failure to withhold and remit tax is a felony ($2,000 penalty or
imprisonment.

➢ Payment of all personal income tax due by employee is not typically a defense
to the assertion of employer penalties
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Audits and Administration

Trends in Audits:
➢ States actively auditing employers for withholding:
• New York
• Connecticut
• Ohio
➢ States actively auditing nonresident personal income tax filings:
• New York
• California
• Connecticut
• Pennsylvania
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Audits and Administration

Other Trends in audit
➢ What will the auditor look at?
• Is withholding performed in the correct state?
▪ Review of accounts payable documents
o Travel records
▪ Review of accounts receivable
o Tracks contracts, and hence employees
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Audits and Administration

Trends in audit (Cont.)
➢ Are the withholding rates correct?
• Some states are actually looking at calculations to determine if they are
correct.
▪ New York and California
• Should supplemental rates have been used?
• Do you have the state-equivalent to a W-4?
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Audits and Administration

Trends in audit (Cont.)
➢ Local taxes
• Localities are now looking for revenue.
▪ Activity on San Francisco business tax, Ohio, Pennsylvania, New
York
▪ City of Wilmington, Del., imposes steep penalties and interest.
▪ Employee- or employer-based tax
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Multistate withholding: Key Takeaways

➢ States have different withholding rules based on thresholds, reciprocal
agreements, and the convenience rule
➢ Both an employer and a Professional Employer Organization (as well as
responsible persons in some states!) could be liable for under-withholding,
interest, and/or penalties based on a state’s rules
➢ Be careful of employer withholding obligations for highly compensated
traveling employees as these individuals are the least likely to file
nonresident returns if there is no withholding!
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PART III:
FEDERAL LEGISLATION – A
POTENTIAL SOLUTION?

MTC Model Law

➢ Model Mobile Workforce Withholding and Individual Income Tax Statute (Multistate
Tax Commission Uniformity Project)
➢ Creates threshold of 20 working days in a state before a withholding obligation
and a nonresident personal income tax filing obligation arises
➢ Would not apply to professional athletes, entertainers, “a person of prominence,”
construction workers or key employees defined under IRC §416(i)
➢ Would not affect existing reciprocal agreements between states
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The Mobile Workforce and State Income Tax Simplification Act of 2017

Possible Federal Solution—the 30 day rule:
➢ Employees working in nonresident states for thirty days or fewer remain fully taxable in their resident state
for all earnings
➢ If the employee works more than 30 days in a nonresident state then they have to file income tax returns
there
➢ If the employee works more than 30 days in a nonresident state then the employer must withhold
➢ Would not apply to certain categories, such as professional athletes
➢ First version of this legislation (with a 60-day threshold) was introduced in 2007
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Multi-State Worker Tax Fairness Act

Possible Solution:
➢ The proposed legislation would require a nonresident individual to be physically
present in a state in order for that state to tax the compensation of the nonresident
➢ For purposes of determining physical presence in a state, the legislation provides
that a state would not be allowed to deem a nonresident individual to be present in
or working in a state on the grounds that the individual is present at or working
from home for convenience, or the individual’s work at home or office at home fails
a “convenience of the employer” test or similar test
➢ Bill introduced 6 times in the last decade, but hasn’t advanced
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Federal Legislation: Key Takeaways

➢ Don’t count on Congress to solve these issues!

➢ Expect that 50 different employment tax regimes is the foreseeable future!
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PART IV: UNEMPLOYMENT AND
WORKERS COMPENSATION

Unemployment Insurance Coverage

To which state should employers pay unemployment insurance tax on behalf of
interstate employees?
➢ Resident state?
➢ Location where employer directs and controls the employee?
➢ State where services are performed?
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Determining Jurisdiction of Employment: Uniform Test

States typically apply the following successive uniform test to determine the
“deemed” state of unemployment insurance coverage:
1. Localization of Employee’s Services: Are the employee’s services
localized within a state?
• If it cannot be determined in which state the employee’s services are localized,
then the employer must consider the next test;

2. Employee’s Base of Operations: Where is the employee’s base of
operations?
• “’Base of Operations’ of an employee is the place that he/she (1) starts out to
work; (2) returns to receive instructions or communications from his/her employer
or other person; (3) replenishes stock and material; (4) repairs equipment used;
and (5) performs any other functions of his/her trade or profession.” NYS Dept.
of Labor, Determining Jurisdiction of Employment When Services are Performed
in a Number of States.
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Determining Jurisdiction of Employment: Uniform Test

3. Place of Employer’s Direction and Control of Employee: From what
location does the employer exercise basic direction of and control over
the
employee
• It can be the place that is the source of basic authority over the supervision, job
assignments, instructions, and personnel and payroll records.

• If there is no single source of control in one of the states in which the work is
performed, then must apply next test;

4. State of Residence: Where is the employee’s place of residence?
▪ Most states subscribe to the Interstate Reciprocal Coverage Arrangement. This
Arrangement permits an employer to bypass the four-part uniform test and to elect to
make payments to one specific state.

51

Workers’ Compensation

➢ Do you need separate worker’s compensation insurance coverage in a state for
an employee traveling to the state for temporary work?

➢ Is there any reciprocity?
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PART V:
WHAT ABOUT THE TELECOMMUTING
EMPLOYEE?

Tax Traps for the Telecommuter or Mobile Employee

Employer withholding thresholds generally do not apply to the employee.
Even one day of work might trigger a filing requirement!
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Basics of Non-resident Taxation

Basics of Nonresident Taxation
➢ Where is the income “earned?”
➢ The concept of “sourcing:” Is the income “derived from” sources in the state?
Typical Executive Comp Subject to Sourcing
➢ Wages/Bonuses
➢ Stock Options and Restricted Stock
➢ Deferred Compensation/Retirement Income
Other Sources of Income
➢ Partnership/S Corporation Income
➢ Income from a business, trade or profession
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Basics of Employee State Taxation

Importance of Residency Status
➢ Residents: Taxable on one thing (everything)
➢ Nonresidents: Taxable on “source” income only

Basic Residency Tests
➢ Domicile Test: Permanent/Primary Home
➢ “Statutory” Tests: 183 days and living quarters
➢ Other Tests: Non-Temporary/Transitory Purpose
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Tricky Problems

➢How do you count a “day”?
➢“Working-days” v. “Non-working days” and “Travel
days”
➢What is the proper denominator? Full-Year or PartYear
➢More than one employer
➢Bonuses
➢Director Fees
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Special Rules for Specialized Occupations

▪ Athletes: Duty-Days formula
▪ Salespersons: Volume of Business, i.e.
commissions
▪ Politicians
▪ Hedge Fund Deferred Compensation
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Stock Options and Restricted Stock

➢ Stock Options
• State Tax Treatment Varies
▪ New York: Grant to Vest
▪ California: Grant to Exercise
▪ Connecticut: Grant to Exercise
• Credits for Taxes Paid to Other States May Not Sync

➢ Restricted Stock
• IRC Section 83; election made?
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Termination/Severance Pay

➢Severance payments for past or future years
➢Covenants not to compete
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Pensions and Other Retirement Compensation

➢ P.L. 104-95: Enacted at the federal level prohibits states from taxing most
forms of retirement income received by nonresident employees and partners
• Covers qualified plans such as pensions, IRAs (including Roth IRAs) and
deferred compensation and 401(k) plans
➢ State specific pension and annuity exclusions
• New York Pension and Annuity Exclusion: New York employees who have
reached the age of 59 ½ are allowed a subtraction modification of up to $20K
from pension and annuity income.
• New York Public Pension Exclusion: New York Constitution exempts from
taxation pension benefits received from state, municipal or federal retirement
systems
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Nonresident Partners and Partnerships

➢ Is partnership conducting business in state?
• If yes, what portion is taxable to the non-resident partners?
• Purchase and sale for own account?
• Allocation of Business Income: By books and records vs. allocation method

➢ Tiered partnerships
➢ Non-resident partners
• Distributive share of partnership income
• Guaranteed payments
• Sale of partnership interests
• Retirement payments (P.L. 104-95)
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Resident Credit Issues

➢Amount of credit
➢Statute of limitations issues
• Was credit claimed on original return?
➢Wynne
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Beware!

➢Information sharing: IRS & States
➢Whistleblowers
• False Claims Act qui tam cases
• Class action lawsuits
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Nonresident Taxation: Key Takeaways

➢ Even if the employer did not withhold in a state, the employee may still be
required to file a nonresident return and pay tax in that state
➢ An employer is required to reasonably estimate the taxes due to the state for
the individual. The employee is required to do it right!
➢ Different types of compensation are allocated to a state differently. Not all
compensation is allocated based on the number of days worked in the state
in the year it is received
➢ Beware of tax obligations on deferred compensation where the employee
moves out of state and/or retires before the compensation is received
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PART VI:
MANAGING COMPLIANCE

Section 4: Tricky Problems and Practical Solutions

➢ Compliance Worksheet (Matrix)

•
•
•
•

How many employees in state?
How often?
Is there a de minimis rule?
Are there reciprocal agreements?

➢ Credit for employee – paid taxes
➢ System for tracking
➢ Always get state version of W-4
➢ Structure post-employment relationship
➢ Voluntary Disclosure or Amnesty

• Use of MTC
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Managing Compliance and Practical Solutions

Sample Compliance Chart
STATE

NO. OF EMPLOYEES
VISITING STATE

TOTAL NO.
OF VISITS

DE MINIMIS
THRESHOLD FOR
NONRESIDENTS?

RECIPROCAL
AGREEMENTS IN
EFFECT?

COMPLIANCE ACTION

LA

25

563

No

No

NY

14

195

14 day rule

No

High activity state, with many employees over 25
days. State doesn’t appear to have active criminal
enforcement outside the sales tax area, but the high
number of visits is problematic. Voluntary disclosure
may be the best option.
5 employees surpass 14 day threshold. NYS has been
aggressive both on the withholding tax side and with
respect to criminal enforcement. Thus, voluntary
disclosure is also the best option. Going forward, put
measures in place to track 14 day rule.

IL

10

88

Maybe

IA, KY, MI and WI

Employees’ services could be considered localized
elsewhere and services in IL incidental if they are
temporary, transitory, or isolated; at the very least
this could give us an argument for no withholding.
Consider future compliance options.

SC

16

35

$1,000

No

Low number of visits; some could fall below threshold;
status quo for now
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