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Statistics in Employment
Class Actions


Discrimination class cases
 Statistics

used to establish existence of disparate impact
 Statistics used to show disparate treatment
 Statistics used to show common questions


Wage and hour class cases
 Statistics

used for sampling discovery
 Statistics used to show common question – and answer
 Statistics used to show damages

5

Employment Discrimination –
historic use of statistical evidence
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The Supreme Court has long recognized the utility of
statistical evidence in establishing the existence of a
pattern or practice of discrimination. See, e.g.,
Teamsters, 431 U.S. at 339-40, n.20 (“Statistics showing
racial or ethnic imbalance are probative . . . because
such imbalance is often a telltale sign of purposeful
discrimination”).
See also Kilgo v. Bowman Transp., Inc., 789 F.2d 859,
874 (11th Cir. 1986); Griffin v. Carlin, 755 F.2d 1516,
1525 (11th Cir. 1985); etc.

Employment Discrimination –
historic use of statistical evidence
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Historically, statistical evidence was also used to
calculate individual damages in employment
discrimination class cases as well. See, e.g., Pettway v.
Am. Cast Iron Pipe, Co., 494 F.2d 211, 260, 263 (5th
Cir. 1974) (allocating relief based upon economic
models that replicate the decisions at issue “has more
basis in reality . . . than an individual-by-individual
approach.”)

Employment Discrimination –
Dukes v. Walmart on statistics
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The Supreme Court cited Teamsters as the standard for
establishing pattern or practice of discrimination on the
merits. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541,
2552, 2556 & n.7 (2011)
The Court specifically referred to the "substantial
statistical evidence of company-wide discrimination"
present in Teamsters. Dukes, 131 S. Ct. at 2556

Employment Discrimination –
Dukes v. Walmart on statistics
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With respect to damages, however, the Dukes Court held
that, pursuant to Title VII's provision (§ 2000e–
5(g)(2)(A)) that individual relief cannot be awarded if
the employer "can show that it took an adverse
employment action against an employee for any reason
other than discrimination." Dukes, 131 S. Ct. at 2560-61
The Court famously rejected what it called "Trial By
Formula" to determine individual damages

Employment Discrimination –
Dukes v. Walmart on statistics


However, the "Trial by Formula" described by the Court
as unacceptable is not particularly statistical:
A

sample set of the class members would be selected, as to
whom liability for sex discrimination and the backpay owing
as a result would be determined in depositions supervised
by a master. The percentage of claims determined to be
valid would then be applied to the entire remaining class,
and the number of (presumptively) valid claims thus derived
would be multiplied by the average backpay award in the
sample set to arrive at the entire class.
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Employment Discrimination – statistical
evidence post-Dukes
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Virtually every proposed employment discrimination
class action since Dukes has continued to rely heavily on
statistical evidence to determine whether there are
common questions that can be answered on a common
basis
Nothing in Dukes changed the utility of statistical
evidence in establishing class certification is appropriate,
and ultimately proving liability at trial
There has been some change in standards re:
aggregation

Employment Discrimination – statistical
evidence post-Dukes
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There has, however, been a change in how damages are
handled, given Dukes ruling that individual proceedings
are required
While often, if a class is certified, and survives summary
judgment, then cases settle without any individualized
proceedings to allocate funds, some cases have returned
to the use of Teamsters hearings even with settlements

Employment Discrimination –
common statistical issues
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Level at which statistical analysis should be done (i.e.
facility, region, company-wide)
Analysis of disaggregated results
What factors are included in model, claims of tainted
variables, omitted variables

Employment Discrimination --Aggregation


At what level is the analysis run?
 Dukes

emphasizes concern that if analyses include multiple
decisionmakers, then the results could be driven by a few
bad actors



Post-Dukes three options:
 Show

central decisionmaking, supporting one analysis
 One analysis incorporating interaction terms and other
techniques to ensure that results from bad apples are not
skewing overall results
 Run many separate analyses
14

Employment Discrimination -Disaggregation


Where proper analysis requires running multiple
separate regressions or other analyses, that yields
question of how to analyze the many separate results.
Some options:
 Complete

companywide analysis in addition to the sub-unit
analyses. See Ramona L. Paetzold and Steven L. Willborn,
The Statistics of Discrimination: Using Statistical Evidence in
Discrimination Cases 169-71 (West, 2012-2013 ed.)
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Employment Discrimination -Disaggregation


More options:
 Majority

rule, counting only individually statistically
significant results (followed in Dukes on remand, but neither
case law nor statisticians support, Dukes, 2013 U.S. Dist.
LEXIS 109106, at *14)
 Pattern of non-significant but adverse results. See, e.g., Ellis
v. Costco Wholesale Corp., 285 F.R.D. 492, 523-24 (N.D.
Cal. 2012)
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Employment Discrimination -Disaggregation


More options:
 Test

distribution of results against expected distribution. See,
Joseph L. Gastwirth et al., Some Important Statistical Issues
Courts Should Consider in Their Assessment of Statistical
Analyses Submitted in Class Certification Motions: Implications
for Dukes v. Wal–Mart, 10 Law, Probability & Risk 225, 228,
234-35 (2011)
 Test whether results form a bell curve or other distribution.
See Statistician's Amicus brief on 23(f) in Dukes 2013
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Employment Discrimination –
common statistical issues


What factors are included in model, claims of tainted
variables, omitted variables
 Bazemore

v. Friday, 478 U.S. 385, 399-400, 403 n. 14

(1986)
 EEOC v. Gen.Tel. Co. of the N.W., 885 F.2d 575, 579-82
(9th Cir. 1989)
 Coward v. ADT Security Sys., 140 F.3d 271, 274 (D.C. Cir.
1998)
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Employment Discrimination –
Annecdotal vs. Statistical Evidence
McDonald Douglas
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Show membership in protected class
Show meet minimum requirements of
job
Show similarly situated individuals
outside protected class treated
better

Statistical Analysis






HR databases routinely provide
race, gender, age
HR databases routinely include
sufficient information about
qualifications to establish minimum
requirements met
HR databases permit controls for
tenure, education, job history,
performance evaluation, etc. The
sorts of things routinely considered
in identifying "similarly situated"
individuals

Wage and Hour Class Cases --Historically
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FLSA "collective actions" as well as cases prosecuted by
the DOL traditionally relied upon "representative
evidence"
While some representative evidence might be statistical,
that was not required for evidence to be accepted and
applied to class as whole
It is only recently that some courts have been applying
standards for statistical analysis to the use of
representative testimony, but even so, it is by no means
universal

Wage and Hour –
common statistical issues
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Random sampling
Descriptive statistics
Time Studies
Damages
Tyson v. Bouaphakeo

Wage and Hour –
Random Sampling in Discovery




With opt-in class cases, courts will typically limit discovery to a fraction of the total
class
Parties have jointly agreed to random selection. See, e.g., Scott v. Chipotle
Mexican Grill, Inc., --- F.R.D. ---, 2014 WL 2600034 (S.D.N.Y. June 6, 2014)
(Permitting discovery of 10% of opt-ins, 50% chosen by defendant, 25% chosen
by plaintiff, and 25% chosen randomly).
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“Although there is no “bright line formulation” or “percentage threshold” for determining the
adequacy of representational evidence, “it is well-established that the [plaintiff] may present the
testimony of a representative sample of employees as part of his proof of the prima facie case
under the FLSA.”

Courts have also ordered random selection over defendant’s objections. See, e.g.,
Helmert v. Butterball, LLC, 2010 U.S. Dist. LEXIS 143134 (E.D. Ark. Nov. 5, 2010);
Scott v. Bimbo Bakeries, USA, Inc., No. 10-3145 (E.D. Pa. Dec. 11, 2012) (written
discovery of 10% of opt ins and 20 depositions from a representative sample of
650 opt-ins).

Wage and Hour -Random Sampling in Discovery




23

Courts are often persuaded by statistical principles in choosing random selection
as method of deciding who would respond to discovery.


Nelson v. American Standard, Inc., 2009 WL 4730166 at *3 (E.D. Tex. 2009) (limiting discovery to
84 selected at random from 1,328 individuals who opted into action)



“[T]he fundamental precept of statistics and sampling is that meaningful differences among class
members can be determined from a sampling of individuals,” and thus if decertification is
appropriate, it will be revealed with discovery of a random sample of individuals.”

But not all samples have to be “statistically significant” so long as they are
“representative.”


Craig v. Rite Aid Corp., 4:08-CV-2317, 2011 WL 9686065 (M.D. Pa. Feb. 7, 2011) (ordering 50
randomly selected opt-ins (out of 1000) respond to discovery and refusing to use Defendant’s
experts proposed stratified sample)



“We are also unpersuaded by Defendants' argument regarding their proposal for deriving a
statistically significant sampling, developed by Defendants' own expert, in order to fairly conduct
representative discovery of the Opt-ins.”

Wage and Hour –
Descriptive Statistics
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Can describe prevalence of a violation that can be objectively measured, i.e. “33% of
shifts over six hours show no meal/rest period” – that was accepted as sufficient to certify
meal/rest break claim in Brewer v. GNC, 2014 WL 5877695 (N.D. Cal. 2014)
Can be used to measure opportunities for violations – i.e. showing a substantial number of
shifts exceeded 10 hours (and thus requiring second meal period) combined with testimony
from employees that they missed meal periods – Cervantez v. Ceestica, 253 F.R.D. 562 (C.D.
Cal. 2008)

Can be used by Defendant to show lack of policy – i.e. showing 70% of employees report
OT at least some workweeks to establish there was no overwhelming pressure not to report
OT. Espenscheid v. DirectSat, 2011 WL 10069108 (W.D. Wis. 2011)
Can be examined as to the similarity or difference of different locations/departments/etc,
for example the average time spent on pre-shift activity in different departments – Reed v.
County of Orange, 266 F.R.D. 446 (C.D. Cal 2010)

Wage and Hour –
Descriptive Statistics
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Descriptive statistics may be based on the entire universe of data,
or on a sample
If based on a sample, courts frequently require that be a random
sample, though with varying degrees of rigor on how “random” is
determined
See, e.g. Camesi v. Univ. of Pittsburgh Med. Ctr., No. CIV.A. 0985J, 2011 WL 6372873, at *11 (W.D. Pa. Dec. 20, 2011)
(striking report of defendant’s expert because the sample was
not random, citing R. Paetzold and S. Willborn, The Statistics of
Discrimination § 2:6 (2011) (“statistical inference is used ... to
generalize from a sample to a population,” and “[i]nferential
statistical procedures [require] that the sample” be “randomly
drawn from ... the larger population”))

Wage and Hour –
Time Studies
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Perez v. Mountaire Farms, Inc., 610 F. Supp. 2d 499, 523-24 (D. Md. 2009) aff'd
in part, vacated in part, 650 F.3d 350 (4th Cir. 2011):


Dr. Radwin had a truly random sampling of participants going about their normal work
day. Dr. Radwin had four videographers stationed near plant entrances simultaneously
videotape employees picked by a random number generator. Videotapes were made
during the various times of day and night when each shift performed donning and
doffing activities and at the different locations throughout the plant where donning and
doffing activities took place. The study included employees working in all shifts. . . .
Although there was a difference between the proportion of employees on the actual
payroll and employees sampled in the Debone and First Processing departments, these
differences were not statistically significant.



Once again there is concern about the randomness of the sample

Wage and Hour –
Damages
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Historically, damages in FLSA cases could be awarded to
non-testifying class members based on representative
testimony. Anderson v. Mt. Clemens Pottery Co., 328 U.S.
680, 687 (1946)
Same principle applied in using statistical evidence, such
as time studies. Perez v. Mountaire Farms, 610 F. Supp 2d
499 (D. Md. 2009), aff’d in part 650 F.3d 350 (4th Cir.
2011)
But Supreme Court may revisit . . .

Wage and Hour –
Tyson v. Bouaphakeo
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Cert granted June 8, briefing under way
Questions whether class certification is appropriate
“where liability and damages will be determined with
statistical techniques that presume all class members are
identical to the average observed in a sample.”
Also whether class certification is permissible where class
includes persons who were "not injured."

Wage and Hour –
Tyson v. Bouaphakeo


Note, same day Supreme Court denied cert in Jimenez v.
Allstate Ins. Co., 765 F.3d 1161 (9th Cir. 2014).
 There,

the Ninth Circuit approved the district court’s decision
to certify a wage and hour class, bifurcating between
liability and damages, relying on statistical evidence for the
liability phase.
 The Ninth Circuit noted that the separate damages phase
would permit the defendant to litigate individual issues, since
the district court had rejected the use of sampling and
representative evidence for the damages phase.
29

Wage and Hour –
Tyson v. Bouaphakeo
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Taking the cert grant in Tyson and denial in Allstate
together, it appears likely that the Supreme Court
intends to focus on the use of statistical averages as to
damages rather than in establishing liability
Clearly employers are hoping for another Wal-Mart,
and even if they do get one, it is likely, like Wal-Mart, to
affirm the use of statistical evidence on liability, and
modify only as to damages

Employment Discrimination vs. Wage and
Hour
Title VII
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Statute explicitly permits
indiviudal defenses even
after finding pattern
Teamsters spoke of
usually requiring
indiviudal proceedings
for damages

FLSA




No textual requirement for
individual damages or
defenses
Mt. Clemmons spoke of
non-testifying class
members receiving awards
based on testimony of
others, average

Statistics in Employment Class Actions:
Leveraging and Attacking Statistical Evidence at Certification and Trial
Bradley J. Hamburger
bhamburger@gibsondunn.com

September 2, 2015

Defense Strategies for Attacking Statistical Evidence
• Challenge the Use of “Trial By Formula”
– Attack sampling, averaging, and extrapolation as a violation of
the Rules Enabling Act and due process.
• Wal-Mart Stores, Inc. v. Dukes (2011)
• Duran v. U.S. Bank Nat’l Ass’n (Cal. 2014)
• Challenges to Expert Testimony and Methodologies
– Engage in “rigorous analysis” of expert testimony, including at
the class certification stage.
• Comcast Corp. v. Behrend (2013)
• Looking Ahead
– Tyson Foods v. Bouaphakeo pending before the Supreme Court.
33

Challenge the Use of “Trial By Formula”
“Always more popular among academics than
among courts, trial by statistics died on June 20,
2011. On that day, in an opinion closely divided in
other regards, the Supreme Court unanimously
‘disapprove[d] that novel project.’ The notion that
a court could try a representative sample of
monetary claims and extrapolate the average
result to the remainder of the cases was finished.”
Jay Tidmarsh, Resurrecting Trial by Statistics,
99 Minn. L. Rev. 1459, 1471 (2015)

34

Dukes on “Trial by Formula”
• Rule 23(b)(2) class, but Plaintiffs sought backpay under Title
VII as monetary relief “incidental” to the injunction.
• Whether monetary relief was “incidental” hinged on
avoiding individualized proceedings.
• Proposal to replace individual Teamsters hearings with
sampling and extrapolation.

35

Dukes on “Trial by Formula”
The plan:
“A sample set of the class members would be selected, as to
whom liability for sex discrimination and the backpay owing as
a result would be determined in depositions supervised by a
master.”
“The percentage of claims determined to be valid would then
be applied to the entire remaining class, and the number of
(presumptively) valid claims thus derived would be multiplied
by the average backpay award in the sample set to arrive at
the entire class recovery—without further individualized
proceedings.”
Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2561 (2011)
36

Dukes on “Trial by Formula”
• The Court unanimously rejects the proposal to replace
individualized proceedings with sampling, averaging, and
extrapolation.
– “We disapprove that novel project.”
– The Rules Enabling Act “forbids interpreting Rule 23” to
allow certification of a class “on the premise that Wal-Mart
will not be entitled to litigate its statutory defenses to
individual claims.”
Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2561 (2011)
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Scope of the Rejection of “Trial by Formula”
• Is sampling and extrapolation still permissible for liability
issues, but not damages issues?
– Jimenez v. Allstate Ins. Co., 765 F.3d 1161, 1167 (9th Cir. 2014)

• Is sampling and extrapolation still permissible for damages
issues, but not liability issues?
– Bouphakeo v. Tyson Foods, 765 F.3d 791, 798 (8th Cir. 2014)
– In re Urethane Antitrust Litig., 768 F.3d 1245, 1257 (10th Cir. 2014)
– Braun v. Wal-Mart Stores, Inc., 106 A.3d 656 (Pa. 2014)
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Due Process and State Court Class Actions
• Rejection of “Trial by Formula” in Dukes was formally based
on the Rules Enabling Act.
• But sampling, averaging, and extrapolation also violate a
class action defendant’s right to due process.
– “Due process requires that there be an opportunity to present
every available defense.”
Lindsey v. Normet, 405 U.S. 56, 66 (1972)

– “[F]undamental requisite of due process of law is the
opportunity to be heard.’”
Mullane v. Cent. HanoverBank & Tr. Co., 339 U.S. 306, 314 (1950)
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Due Process and State Court Class Actions
• Duran v. U.S. Bank Nat’l Ass’n (Cal. 2014)
– California Supreme Court overturns verdict in
misclassification case that was based on sampling and
extrapolation.
– Recognizes defendants’ due process right to raise
defenses beyond a sample group.
• The “decision to extrapolate classwide liability from a small
sample, and its refusal to permit any inquiries or evidence”
regarding class members “outside the sample group,
deprived [the defendant] of the ability to litigate its
exemption defense.” 59 Cal.4th 1, 35 (2014).
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Due Process and State Court Class Actions
• Duran v. U.S. Bank Nat’l Ass’n (Cal. 2014)
– “Under Code of Civil Procedure section 382, just as under the
federal rules, ‘a class cannot be certified on the premise that
[the defendant] will not be entitled to litigate its statutory
defenses to individual claims.’”
59 Cal.4th at 35 (quoting Dukes, 131 S. Ct. at 2561)

– “These principles derive from both class action rules and
principles of due process.”
59 Cal.4th at 35 (citing Lindsey, 405 U.S. at 66)
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Challenges to Expert Testimony and Methodologies
• Does Daubert apply at the class certification stage?
– Well-established circuit split that the Supreme Court
has not squarely addressed.
– “The district court concluded that Daubert did not
apply to expert testimony at the certification stage of
class-action proceedings. We doubt that is so . . . .”
Dukes, 131 S. Ct. at 2553-54

– In Comcast Corp. v. Behrend, the Court granted review
on this issue, but did not reach it.
133 S. Ct. 1426, 1431 n.4 (2013)
42

Challenges to Expert Testimony and Methodologies
• Even if Daubert does not apply, defendants can still
challenge expert testimony at class certification.
– Comcast makes clear that damages models cannot be
“arbitrary” and must “measure only those damages
attributable to [the] theory” plaintiffs have advanced.
133 S. Ct. at 1433.

– The Ninth Circuit has held that as part of the “rigorous
analysis” required by Dukes, courts must “judg[e] the
persuasiveness of the evidence presented,” including
expert testimony.
Ellis v. Costco Wholesale Corp., 657 F.3d 970 (2011)
43

Challenges to Expert Testimony and Methodologies
• California Supreme Court in Duran provided significant
guidance regarding sampling methodologies.
– “Even when statistical methods such as sampling are
appropriate, due concern for the parties’ rights
requires that they be employed with caution. Here, the
process failed.”
• The sample size was too small.
• The sample was not random.
• Large margin of error.
59 Cal.4th at 37-48.
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Tyson Foods, Inc. v. Bouphakeo
• Rule 23(b)(3) class action and FLSA collective action.
• Sampling and averaging used to determine amount of
time employees spent donning and doffing.
• Question Presented:
– Whether differences among individual class members may be
ignored and a class action certified under Federal Rule of Civil
Procedure 23(b)(3), or a collective action certified under the Fair
Labor Standards Act, where liability and damages will be
determined with statistical techniques that presume all class
members are identical to the average observed in a sample.
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Questions
•

What was the particular "Trial by Formula" that was rejected in Dukes? How, if at all, does
Dukes impact the use of statistical evidence in establishing liability in employment
discrimination cases? In establishing or allocating damages? Does Dukes' discussion of statistical
evidence or trial by formula have any application outside of Title VII?

•

Is due process violated by the use of competent expert statistical and economic analyses as one
type of evidence? Is there any difference between Title VII and FLSA in this respect?

•

Have courts treated statistical evidence differently when it is offered to establish liability
rather than damages? Should they? Are there differences in the usability of statistical evidence
in employment discrimination as opposed to wage and hour cases?

•

Would it violate Mt. Clemmons to require Plaintiffs to present statistically valid samples, rather
than the less burdensome sort of representative evidence permitted in Mt. Clemmons and
progeny?

•

Is there any common ground between plaintiffs and defendants regarding the use of statistics in
employment class actions?

•

How should the Supreme Court rule in Tyson Foods? How will it rule?
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