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Overview of Storm Water Permitting &
Enforcement
⚫
⚫

1987 Amendments to Clean Water Act added
storm water to NPDES program
States, not EPA, regulate storm water
programs in 45 out of 50 states
–

⚫

EPA important as standard-setter more than enforcer

CWA citizen suit enforcement

What is stormwater?
Stormwater is water from rain or melting snow that does not soak into the ground. It runs off
the surface of the “land” into storm sewers and ditches
“Land” includes:

▪Pervious surfaces (grassed or landscaped areas,
woodlands) – some water soaks into soil, some runs off

▪Impervious surfaces (roads, parking lots, concrete,
rooftops) – almost all water runs off, almost none soaks in

7

Why is stormwater a problem?

usgs.gov

americanrivers.org
fnfsr.org
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Why is stormwater a problem?
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⚫

Rain and snowmelt wash pollutants such as pesticides, motor oil,
bacteria, fertilizer, soil and litter into storm sewers and ditches.
Ultimately, storm sewers and ditches empty to a lake, river or stream.

⚫

Although stormwater runoff is a natural process, increases in
impervious surfaces and changes in land use increase the quantity of
runoff, leading to:
▪

Erosion of soil from the land surface

▪

Streambank erosion

▪

Flooding and drainage problems

▪

Damage to aquatic habitat

▪

Damage to infrastructure and property

Federal and State Regulations
⚫

Mandatory Permitting Program for Point-Source Discharges to
Surface Waters under Clean Water Act
▪

⚫

State example: in New York State, the Department of
Environmental Conservation (NYSDEC) is the executive
agency that has been delegated responsibility for the program
▪
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Part of the National Pollutant Discharge Elimination System
(NPDES)

State Pollutant Discharge Elimination System (SPDES)

EPA Stormwater Program
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⚫

Phased approach to mitigating high levels of pollution in urban stormflow
required by the 1987 Amendments to the Clean Water Act

⚫

“MS4” = Municipal Separate Storm Sewer System
–

(1) Any system of open or closed pipes or ditches that carry runoff from
rainwater or snowmelt (not sanitary sewer discharge)

–

(2) Owned and operated by a government entity (City, Town, Village,
State, County, etc.) OR a publicly funded entity (school district, prison,
hospital, etc.)

–

The “MS4 Permit Standard”: MS4 permits must reduce the discharge
of pollutants from the MS4 to the maximum extent practicable, to
protect water quality, and to satisfy the appropriate water quality
requirements of the Clean Water Act

EPA Stormwater Program cont’d
⚫
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Phase I MS4s:

⚫

Phase II MS4s:

▪

Construction activities
disturbing 5 acres or more

▪

Construction sites that disturb 15 acres

▪

Certain industrial activities

▪

Regulated Small MS4s

▪

Medium (population
between 100,000 249,999) and large
(population of 250,000 or
greater) municipal MS4s

▪

Small MS4s that are part of
an urbanized area of more
than 50,000 total
population AND have a
population density of
greater than 1000 people
per square mile

▪

Certain small MS4s
determined to have an
adverse impact on water
quality

MS4 Permits
⚫
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Requires regulated MS4s to implement a Stormwater Management Program
consisting of Six Minimum Control Measures (MCMs):
▪

Public Education and Outreach

▪

Public Involvement and Participation

▪

Illicit Discharge Detection and Elimination

▪

Construction Site Runoff Control

▪

Post‐Construction Stormwater Management

▪

Pollution Prevention and Good Housekeeping of Municipal Operations

What is an Illicit Discharge?
⚫

The term “Illicit Discharge” encompasses most types of flow entering an MS4
that are not comprised solely of stormwater runoff. Examples:
▪
▪
▪

▪
▪
⚫
⚫

vermont.gov

oregonohio.org

The intent of the permit is to eliminate these discharges.
A few exceptions exist for flows that are generally clean water (fire hydrant
flushing, foundation drains, etc.).
▪
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Septic system discharges
Sanitary sewer cross‐connections
Floor drains
Industrial waste
Dumping into catch basins

These types of discharges are legal if not contaminated

There are law enforcement consequences from illicient discharge
violations.

Phase II “Permitting Authority
Choice”
⚫
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The final rule establishes two alternative approaches an NPDES permitting authority
can use to issue and administer small MS4 general permits that address the court
remand.
– (1) Comprehensive General Permit: Permitting authority issues MS4 general
permit with full set of requirements to meet the MS4 Permit Standard. The
permitting authority can use a traditional general permit NOI and does not need
to require additional information from each MS4 operator.
– (2) Two-Step General Permit: Second permitting step in addition to issuance of
the general permit. Additional terms and conditions will be established with
submission of additional information from the applicant. Regulator must provide
public notice and an opportunity for the public to submit comments and to
request a hearing.

NPDES Permits for Construction
and Development (C&D) sites
⚫

Two types of permits:
– (1) General NPDES Permits
EPA Construction General Permit (“CGP”): EPA is the
permitting authority in four states (Idaho, Massachusetts, New
Hampshire, and New Mexico), the District of Columbia,
PuertoRico and all other U.S. territories with the exception of
the Virgin Islands, construction projects undertaken by Federal
Operators in four states (Colorado, Delaware, Vermont,and
Washington), most Indian Country lands and a couple of
other specifically designated activities in specific states (e.g., oil
and
gas activities in Texas and Oklahoma)
–
–
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(2) Individual NPDES Permits
< 0.5% of all construction sites in the country are covered
under individual permit.

State Example: New York
Stormwater Construction Permitting
⚫
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SPDES General Permit for Stormwater
Discharges from Construction Activity - GP-0-15002.
Covers:
– Construction activities involving soil
disturbances of one or more acres
– Construction activities less than one
acre based on on the potential for
contribution to a violation of a water
quality standard or for significant
contribution of pollutants to surface
waters of the State
– Construction activities located in
water sheds that involve soil
disturbances over 5,000 square feet

schenectadycounty.com

What is a SWPPP?
A Stormwater Pollution Prevention Plan (SWPPP) is a
document that describes the practices (actions and
structures) to be implemented on a site to prevent
polluted runoff from leaving the site to enter a body of
water, wetland, or drainage system.
Required for all development projects and other
land‐disturbing activities where greater than one acre
of soil disturbance occurs
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SWPPP Contents
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▪

Notice of Intent (form used to apply for
coverage under General Permit)

▪

Erosion and Sediment Control Plan
(required for all SWPPPs)

▪

Non‐structural practices (application of
mulch, establishment of vegetation, soil
treatments to minimize erosion, etc.)

▪

Structural practices (e.g. silt fence,
stone check dams, stabilized
construction entrances, sediment
trapping devices, etc.)

stormwaterhawaii.com

clarkrents.com

SWPPP Contents cont’d
▪

▪
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Construction Site Waste Management Plan
⚫

Spill prevention and cleanup procedures

⚫

Storage and handling of materials and debris at the site

Certification Statements
⚫

Owner/Operator (i.e. the developer)

⚫

Contractors and Subcontractors

▪

Procedures for maintenance of all erosion and sediment control and
stormwater management practices

▪

Forms for documentation of site inspections

Industrial General Permit elements
⚫

General Permit rather than facility-specific
–

⚫

Notice of Intent (NOI)
–
–

⚫
⚫

⚫
⚫
⚫

Industrial Activities (based on SIC)
No-Exposure Certification (NEC)
Notice of Non-Applicability (NONA)

Storm Water Pollution Prevention Plan (SWPPP)
Best Management Practices (BMP)
Training
Sampling
Reporting

Legal Approaches to Protect Water
Quality: Keeping it all Straight
U.S. EPA or State Actions

Private Party Lawsuits

• Issue administrative orders • File “tort” lawsuits (e.g.,
trespass, nuisance, negligence,
to stop regulatory violations
etc.)
• File lawsuits to enforce laws
• Stand-alone case/Class Actions
and require action
• File criminal environmental
• File “Citizen Suit” under Clean
action
Water Act
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What is a CWA Citizen Suit?
Any citizen may commence a civil action against
any person who is alleged to be in violation of an
effluent standard or limitation under the CWA.
33 USC 1365
Translation: Discharging a pollutant without a
permit or discharging a pollutant in violation of
a permit
Uncertain to what extent it can to enforce
Section 404 Dredge & Fill Permits (Wetlands).
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CWA Citizen Suit Notice Procedures
⚫

Plaintiff must give 60-days prior notice to the
EPA, the state where alleged violation occurred
and to the alleged violator. 33 USC 1365(b)

• 33 USC 1365(b) provides that “No action may be
commenced … prior to sixty days after the
plaintiff has given notice of the alleged violation
(i) to the Administrator, (ii) the State in which the
alleged violation occurs, and (iii) to any alleged
violator...”
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Purpose of the Notice Requirement
• The purpose of the notice requirement is to allow permittees to
come into CWA compliance without there being a suit.
• The 60 day notice period also allows the government to begin
prosecution (triggering the “diligent prosecution” defense
discussed by the next speaker) which also precludes the suit.

25

Common Defenses to CWA Citizen Suits

1. “Diligent prosecution”—has the government
stepped up?
2. “On going violations”—is the problem
continuing?
3. “Permit shield”—were the “pollutants”
disclosed and considered by agency?
4. “Not a navigable water”—is “discharge” to
“groundwater” covered by CWA?
5. “Time limits”—how long do you have?
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Common Defenses to CWA Citizen Suits
Diligent Prosecution

1.Has agency taken the specific action
set forth in the Clean Water Act?
2.Is the State program for “consent
decrees” legally “comparable” to the
CWA requirements?
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Common Defenses to CWA Citizen Suits
Ongoing Violation?
1.Is the violation still ongoing?
2.Do the effects of the violation still exist?

City of Mountain Park, Ga. V. Lakeside at Ansley, LLC, 560 F. Supp. 2d 1288 (N.D. Ga. 2008)
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Common Defenses to CWA Citizen Suits
Permit Shield?
1.What information disclosed in the
NPDES permit application?
2.Was it available to the Agency?
3.Does permit shield apply to
“individual,” “general” and
“nationwide” permits?
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Common Defenses to CWA Citizen Suits
“Discharges from point sources” to “navigable waters” or “waters
of the United States”?
1.Direct discharges to WOUS?
2.Groundwater discharges?
3.“Isolated groundwater” v. “hydrologically connected”
groundwater
4.Majority rule
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Common Defenses to CWA Citizen Suits
Did you wait too long?

1. No statute of limitation in CWA
2. Presumed 5-years
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Remedies Under CWA Citizen Suits
Injunctive Relief
• An order by the court to take action or not take action
• Research project (at UGA, Georgia Southern, etc.)
• Discretion of Court

Attorney Fees
• Awarded to the “prevailing or substantially prevailing
party, whenever the court deems such an award
appropriate”
• Must advanced the goals of the CWA

Civil Penalties
• Currently $37,500 per day per violation
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Trends and Current Developments
⚫
⚫
⚫
⚫

⚫

Trends in Citizen Suits
Impacts of the Trump/Pruitt Administration
WOTUS Rulemaking and impacts on storm water
regulation
EPA comment solicitation: CWA coverage of
“discharges of pollutants” via a direct hydrologic
connection to surface water
National Academy of Sciences study to support
USEPA’s next multi-sector general permit for
industrial stormwater

Trends and Current Developments
⚫
⚫

⚫
⚫

State developments
The specter of numeric effluent limits in
stormwater general permits (California IGP
experience)
Impact of electronic submittal of records and
citizen science
Significant court decisions

Trends in Citizens Suits
⚫

Generally increasing
–

⚫

May be in response to public perception of
reduced enforcement in Trump era
–

⚫

Hard to track, lack of central database, reporting

Most agency enforcement is by states, not EPA

2018 DOJ intervention objecting to court
approval of proposed settlement; they are
paying attention

Impacts of Trump/Pruitt Wheeler
Administration
⚫
⚫

Wheeler likely to continue policies and
priorities initiated by Pruitt
Amending or withdrawing regulations
–
–
–

⚫

Not so fast…
APA rulemaking process
Determined opposition

Amending statutes
–

Priorities on other areas

WOTUS Rulemaking
⚫

⚫

⚫

⚫

2015 WOTUS Rule challenged by 31 states and 53 nongovernmental entities
– Nationwide stay lifted 2018, patchwork of preliminary
injunctions in place for many states
2017 Executive Order 13778
– Directed EPA and ACE to review, rescind or revise 2015
WOTUS Rule
Rulemaking to repeal 2015 Rule and restore prior WOTUS
definition
– March 6, 2017 NPRM, 82 FR 34899
– July 12, 2018 Supplement, 83 FR 32227
Potential impacts on storm water permitting?

Indirect discharges to WOTUS
⚫

EPA comment solicitation: CWA coverage of “discharges of
pollutants” via a direct hydrologic connection to surface water
–

⚫

⚫

83 FR 7126 (Feb. 20, 2018)

Response to recent court decisions
– Hawaii Wildlife Fund v. County of Maui
⚫ 881 F. 3d 754, 9th Circuit, 2018
– Upstate Forever v. Kinder Morgan
⚫ 887 F. 3d 637, 4th Circuit, 2018
Does recognizing CWA coverage for indirect discharges to
WOTUS have similar impact to expanding the definition of
WOTUS?

National Academy of Sciences
study for IGP improvements
⚫
⚫

EPA Multi-Sector Industrial General Permit
Environmental Groups (petitioners) against
EPA)
–

⚫

Intervenors (Federal Strom Water Quality
Coalition and Federal Storm Water Association)

EPA Settlement Agreement (August 2016)
–

EPA agreed to fund National Academy of Sciences study to
support next multi-sector general permit for industrial storm
water

State Developments
⚫

California’s Industrial General Permit
–
–
–

–

Numeric Action Levels (NOT effluent limits)
Two-tiered Exceedance Response Action (ERA)
Program
Public Availability of Documents
Minimum and Advanced BMPs
⚫

–

Design Storm Criteria

TMDL Incorporation Process…

California – ERA Process
The ERA Process is Driven by
Numeric Action Levels
Two types of NAL exceedances

⚫

⚫
▪

Instantaneous Maximum NAL Exceedance
(TSS, O&G, pH)
⚫

▪

Based on CA Industrial site data (2 or more in a
reporting year)

Annual NAL Exceedance
⚫

Based on USEPA Benchmarks (average for
monitoring year)

ACTION
NO ACTION

Numeric Effluent Limits?
⚫
⚫

2015 IGP deferred incorporating TMDL-specific
requirements, to be addressed later
Proposed amendment to IGP (2017) includes:
–
–
–

⚫
⚫
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TMDL compliance table of impacted waterways
More stringent TMDL Action Levels (TNALs)
For some waterways, incorporate Effluent Limits

Many of the action levels or effluent limits will be
much lower than NALs currently in Permit
Comments received early 2018, no revised draft
issued yet.

Electronic submittals and publicly
available everything
⚫

California’s SMARTS…Storm Water MultiApplication Reporting and Tracking System
–
–

All program documents uploaded for Public Access
Analytical Data Reporting System
⚫
⚫

–
–

⚫

Easily searchable
Even easier to make mistakes…

Document Repository for Regulators
Increase in Citizen Suits?

EPA eReporting under MSGP

Significant court decisions
⚫

⚫

⚫

Hawaii Wildlife Fund v. County of Maui
– 881 F. 3d 754, 9th Circuit, 2018
Upstate Forever v. Kinder Morgan
– 887 F. 3d 637, 4th Circuit, 2018

Nat’l Ass’n of Mnfrs. V. Dep’t of Defense
–

138 S. Ct. 617 (2018)

Take-aways
⚫

⚫

⚫

⚫

Compliance, compliance, compliance! Storm water permit
requirements can be complex but nothing good comes from ignoring
them.
CWA Citizen Suits are an important and effective legal tool in storm
water enforcement and may become even more common due to online
records and if new administration is perceived as soft on enforcement.
Don’t expect widespread numeric limits - but the alternatives
(benchmarks, numeric action levels) are getting more bite.
Storm water issues are unlikely to get much attention in Trump
administration efforts to roll back regulations, despite compliance costs
for business.

