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PRE-SUIT ADR PROVISIONS
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Two Main Purposes to Notice Provisions:


govern the mechanics of how parties to an
agreement communicate with one another



set a standard to determine whether notice was
effectively and timely given.

PRE-SUIT NOTICE
PROVISIONS
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•

Freedom of Contract•

•

Agreements freely and voluntarily entered into
should be enforced.
Parties can agree to pretty much whatever terms
they like and the court has no authority to interfere
with the agreement.
•

•

Amerisure Mut. Ins. Co. v. Carey Transp., Inc., 578 F.
Supp. 2d 888, 889 (W.D. Mich. 2008) (doctrine of
freedom of contract is well settled and stands for the
principle that contracts freely entered into should be
upheld).
Mendelsohn v. Hirsch Elec., 2102 U.S. Dist. Lexis 110276
(E.D.N.Y. 2012)

PRE-SUIT NOTICE
PROVISIONS
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What can be required?
Notice

of Termination --

A

fight on the phone, ending with “You’re fired!” or
“we’ll never do business together again!” should not
suffice. Require termination in writing

 Do

you want the contract to require a basis for
termination?

 Do

you want the contract to provide when the
termination is effective.

 Do

you want to be obligated to state the details of
why you are terminating

Notice

of Non-conforming goods

PRE-SUIT NOTICE
PROVISIONS
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What additional notice can be required?
Notify

of Breach or Default

Deliver

quarterly financial statements according to
a recurring deadline,

Extend

the term of an agreement by giving notice
within a certain number of days prior to the
expiration of the agreement

PRE-SUIT NOTICE
PROVISIONS
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Sample Notice Provision
Notice. “Each party shall give any notice or other
communication under this agreement in writing and shall be
delivered (a) in person, (b) by certified mail, postage prepaid,
return receipt requested, (c) by facsimile, or (d) by a
commercial overnight courier that guarantees next day
delivery and provides a receipt, and such notices shall be
addressed as follows:
Party A:
Party B:

Consider whether you want a specific person to receive notice; or a specific position (i.e.,
“John Smith” vs. “Chief Executive Officer”

PRE-SUIT NOTICE
PROVISIONS
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What must the Notice provision contain?


whether it can be sent by post, fax or email along with the
address, fax number or email address;



the information it should contain;



who it should be sent to; and



a time limit for sending it.

PRE-SUIT NOTICE
PROVISIONS
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Don’t be lazy—don’t set your life up to be harder
than it needs to be!


If the contract calls for all notices to be sent to 10
people—sending it to 9 will not suffice



If the contract calls for all notices to be served via
Certified Mail, e-mail will not suffice



Do not rely on a telephone call or in-person meeting



WRITE IT DOWN AND SEND IT OUT

PRE-SUIT NOTICE
PROVISIONS
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Failure to follow the Notice Provisions: Significant
Consequences


Willis Corroon Corp. of Utah, Inc. v. United Capital Ins.
Co., 1998 U.S. Dist. LEXIS 23226, *1, *19-24 (N.D. Cal.
1998) (granting motion to dismiss for filing action oneday premature because the parties agreed to a prelitigation dispute mediation clause requiring a 30-day
“standstill”)

PRE-SUIT NOTICE
PROVISIONS
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What if I didn’t follow the notice provisions?


Was there actual prejudice to the other party?



Was there actual notice (even if no “formal”
notice)?



The broader the language (the more nonspecific), the more leeway courts will grant in
enforcing the contractual rights.

PRE-SUIT NOTICE
PROVISIONS
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PRE-SUIT ADR
PROVISIONS
Keeping it out of the courthouse!
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Think before you draft!


Although ADR clauses may be a no-brainer for
global conglomerates (think General Electric),
these clauses may cost a small business owner
time and money.


Here are two of the biggest concerns:


First, arbitrations are subject to exorbitant filing fees
compared to court (State and Federal) filing fees;



Second, while a defendant who fails to respond to a
complaint may be facing a default judgment, a nonresponsive arbitration party typically slows down the
arbitration process, and at times, can paralyze your
ability to proceed with the arbitration at all.

PRE-SUIT ADR PROVISIONS
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Think before you draft!


Other considerations:


Extent to which you may want discovery-discovery
is arbitration is typically more limited than what is
available in court



Arbitrators do not abide the State or Federal Rules
of Evidence, so information that would be
“inadmissible” in court will be considered in
arbitration



Limited Appealability



Limited powers--no injunctions, freezes on assets, or
other equitable orders.

PRE-SUIT ADR PROVISIONS
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Think before you draft!


Other considerations (cont’d):



Is your argument likely to rely on notions of
fairness or a strict adherence to the law? Winning
on a technicality is less likely in ADR.



Do you want your grievances aired in public?

PRE-SUIT ADR PROVISIONS
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Some Practical Administrative Drafting
Considerations for any ADR Clause:


Should the clause cover all or just some disputes?



Arbitration vs. non-binding negotiation vs.
mediation vs. binding mediation



Should be signed by as many potential parties to
a future dispute as possible



“Entry of Judgment” language

PRE-SUIT ADR PROVISIONS
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Arbitration: private forum by which all parties
agree, in writing to submit their disputes to one or
more impartial persons authorized to resolve the
dispute by rendering a binding decision called an
Award.



Mediation: private, dynamic, structured,
interactive process where a neutral third party
assists disputing parties in resolving conflict through
the use of specialized communication and
negotiation techniques



Negotiation: dialogue between two or more
people or parties intended to reach a beneficial
outcome over one or more issues where a conflict
exists with respect to at least one of these issues.

PRE-SUIT ADR PROVISIONS
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Standard Arbitration clause contained in a
contract:


Any controversy or claim arising out of or relating
to this contract, or the breach thereof, shall be
settled by arbitration administered by the ABC
Arbitration Association in accordance with its
XXX Rules (commercial, construction, expedited,
etc.), and judgment on the award rendered by
the arbitrator(s) may be entered in any court
having jurisdiction thereof.

PRE-SUIT ADR PROVISIONS
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Standard Arbitration Agreement (contract is
silent):


We, the undersigned parties, hereby agree to
submit to arbitration administered by XXX
Arbitration Association under its YYY Rules the
following controversy (describe controversy). We
further agree that a judgment of any court
having jurisdiction may be entered upon the
award.

PRE-SUIT ADR PROVISIONS
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Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div. 2013)



Mediation and Arbitration by the same
neutral(s)?!


In some jurisdictions– a major no-no


Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div.
2013)

PRE-SUIT ADR PROVISIONS
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Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div. 2013)



Consider what Appellate Rights (if any) you
want


If the contract is silent, appellate rights will be
governed by Statute.


FAA



State Statutes



The above limit appellate review—so if you want
it—lay it out

PRE-SUIT ADR PROVISIONS
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Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div. 2013)



Be specific- but not overly specific, with regard
to who/where the ADR will take place


The best practice is to specify the forum for the
ADR- i.e., AAA, JAMS, “a neutral mediator who is
a retired Federal Court Judge,”



More open this is—more room for dispute- you
don’t want to have to go to Court for the judge
to appoint who will act as your neutral. This is a
tremendous waste of money.

PRE-SUIT ADR PROVISIONS
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Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div. 2013)



Be specific- but not overly specific, with regard
to who/where the ADR will take place (cont’d)


What substantive law will apply



How many days will you allot to mediation or
negotiation?

PRE-SUIT ADR PROVISIONS
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Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div. 2013)



Be specific- but not overly specific, with regard
to who/where the ADR will take place (cont’d)


Will claims against parents or affiliates be
included?



Will there be limitations on the neutrals’ ability to
render certain decisions (for example, punitive
damages)



Special confidentiality protections needed?

PRE-SUIT ADR PROVISIONS
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Minkowitz v. Israeli, 433 N.J. Super. 111 (App. Div. 2013)



CONCLUSIONS


Think about your specific needs when drafting an
ADR clause and how your business needs will be
met



Think about the counter-party—are they reliable?
Will they try to fight dirty? Do they have the funds
to participate?



Thank about how a breach will damage your
business- what remedy will you need?

PRE-SUIT ADR PROVISIONS
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PART II
CONTROLLING THE LITIGATION
Timothy Murray
tmurray@mhandl.com

LIMITATIONS OF LIABILTY:
DEFAULT RULE


“Contract damages are ordinarily based on the
injured party's expectation interest and are
intended to give him the benefit of his bargain by
awarding him a sum of money that will, to the
extent possible, put him in as good a position as
he would have been in had the contract been
performed.”
Restatement (Second) of Contracts, § 347,
comment a.
32

LIMITATIONS OF LIABILITY:
DEFAULT RULE


The injured party is entitled to recover for all loss
actually suffered, including incidental losses
(costs incurred in a reasonable effort to avoid
loss), and consequential losses (damages such as
injury to persons or property resulting from
defective performance).
Restatement (Second) of Contracts, § 347,
comment c.
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LIMITATIONS OF LIABILITY:
DEFAULT RULES FAVOR BUYER


The default contractual remedies provided under
the Uniform Commercial Code and the common
law generally favor buyers
buyers..
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LIMITATIONS OF LIABILITY:
DRAFTING AROUND THE DEFAULT RULES
The parties can draft around the default
rules
“The parties can by agreement vary the rules
stated in this Section, as long as the agreement is
not invalid . . . .”
Restatement (Second) of Contracts, § 346,
comment a.
35

LIMITATIONS OF LIABILITY:
DRAFTING AROUND THE DEFAULT RULES

PROBLEMS DRAFTING AROUND
DEFAULT
RULES:
1. Assuming lost profits are always
“consequential damages.”
2. Failing to understand the presumption
of cumulative remedies.
3. Exclusions that go too far.
4. Interplay between failure of essential
purpose and exclusion of consequential
damages.
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LIMITATIONS OF LIABILITY:
DRAFTING AROUND THE DEFAULT RULES
 Before

parties can effectively limit
damages, they need to understand
that the terminology of damages is
anything but clear.

There is substantial
confusion about what
“consequential damages” are.
37

LIMITATIONS OF LIABILITY:
GENERAL VS. CONSEQUENTIAL
 “General”

damages arise naturally from a
breach of contract.

Where nonconforming goods are rejected, the buyer
“covers” by purchasing substitute goods—damages:
the difference between the cost of the substituted goods
and the original contract price.
 Where nonconforming accepted goods are retained by
the aggrieved buyer—damages: the difference in the
value of the goods accepted and the value they would
have had if they had been as warranted.
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LIMITATIONS OF LIABILITY:
GENERAL VS. CONSEQUENTIAL


“Consequential damages”: For losses foreseeable
at contract formation, the buyer may also be
entitled to “special” or “consequential” damages-measured not by the value of the promised
performance but by the gains such performance
could have produced for some collateral reason.
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LIMITATIONS OF LIABILITY:
GENERAL VS. CONSEQUENTIAL


Lost profits are usually consequential damages,
but not always. E.g., where a wholesaler fails to
deliver products to a retailer, the loss of the
retailer’s ordinary profits was clearly within the
common experience of the typical wholesaler
when the contract was formed, so many courts
would call such damages general damages.
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LIMITATIONS OF LIABILITY:
GENERAL VS. CONSEQUENTIAL


In contrast, where the delivery is particularly
important because the retailer would use the
product to make unusual, substantial profits and
the wholesaler would not be aware of these
“special” circumstances, such special damages
would not be within the circle of foreseeability
unless the wholesaler knew or had reason to
know of these special circumstances.
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LIMITATIONS OF LIABILITY:
GENERAL VS. CONSEQUENTIAL
Drafting

tip: When excluding
“consequential” or “special”
damages, add “lost profits,
regardless of how they are
characterized.”
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE REMEDIES



Cautionary Note: The presumption of
cumulative remedies: Merely listing specific
remedies in a contract, without stating they
are the exclusive remedies, will not be
sufficient to prevent the non-breaching
party from obtaining other remedies.
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES




There is “a presumption that clauses prescribing
remedies are cumulative rather than exclusive. If the
parties intend the term to describe the sole remedy
under the contract, this must be clearly expressed.”
U.C.C. § 2-719 cmt.2.
“[R]esort to a remedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which
case it is the sole remedy.” U.C.C. § 2-719(1)(b).
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES


This principle is also applicable to common law cases:
M.G.A., Inc. v. Amelia Station, Ltd., 2002-Ohio-5091,
P21, 2002 Ohio App. LEXIS 5177, *12 (Ohio Ct. App.,
Hamilton County Sept. 27, 2002) (“limitations-ofremedies clauses are not favored and the parties'
intent to make the specified remedy exclusive must be
clear from all the facts and circumstances of the case.”)
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES
•

Creighton Univ. v. GE, 2009 U . S. Dist. LEXIS
22166, *26, 2009 WL 756206 (D. Neb. Mar. 18,
2009)(“It is likewise a principle of Nebraska
common law that ‘[a] contract will not be
construed to limit the remedial rights of the
parties unless that intention is clearly
expressed.’”)
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES


A contract provided that, in the event of nondelivery of coal, the seller “shall” pay the buyer
the difference between the total base price under
the contract and the price at which the buyer
purchases substitute coal.
Exclusive remedy?
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES


The court held that the contract did not clearly
express an intent that this was to be the
exclusive remedy. It did not overcome the
“presumption that clauses prescribing remedies
are cumulative rather than exclusive.”
Consolidation Coal Co. v. Marion Docks, Inc.,
2010 U.S. Dist. LEXIS 31365 (W.D. Pa. Mar. 31,
2010).
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES
DRAFTING TIP:
To insure that a specified remedy is exclusive,
the contract needs to say it. Use the words
“sole and exclusive” so that there the words of
the contract leave no room for ambiguity.
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LIMITATIONS OF LIABILITY:
PRESUMPTION OF CUMULATIVE
REMEDIES

Drafting tip--example:
Sole and Exclusive Remedy
The parties agree that the seller will repair or replace, at the
seller’s option, any defective part in the product for a period of
90 days from the date of delivery. This remedy is intended to be
the sole and exclusive remedy of the buyer for any breach of 50
this contract.

DRAFTING DAMAGE
LIMITATIONS TOO WELL
. . . may result in no limitation at all.
“[I]t is of the very essence of a sales contract that
at least minimum adequate remedies be
available.” U.C.C. § 2-719 cmt. 1.
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DRAFTING DAMAGE
LIMITATIONS TOO WELL
See Marvin Lumber & Cedar Co. v. Sapa
Extrusions, Inc., 964 F. Supp. 2d 993 (D. Minn.
2013)(limiting the remedy to the purchase price
would not provide a minimum adequate remedy
under the law).
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DRAFTING DAMAGE
LIMITATIONS TOO WELL
Drafting tip: Don’t exclude all damages just
because the other party will agree to it. Give the
other party a remedy that will provide at least a
minimal adequate remedy in the event of a
breach--or a court might strike the limitation
altogether.
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FAILURE OF ESSENTIAL PURPOSE


If the limited remedy in the sellers’ contract “fails
of its essential purpose”—that is, if the seller
does not perform the remedy in a timely fashion
or fails in an effort to provide the remedy—the
default remedies allowed by the UCC are
restored. UCC § 2-719(2).


CAUTION: This is a good reason to make sure the
limited warranties are not too limited.
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FAILURE OF ESSENTIAL PURPOSE


The concept also has been applied to common law
contracts. See Barrack v. Kolea, 651 A.2d 149,
154, 438 Pa. Super. 11, 20, 1994 Pa. Super.
LEXIS 3488, *12-13 (Pa. Super. Ct. 1994)(failure
of essential purpose doctrine applied to home
construction contract).
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FAILURE OF ESSENTIAL PURPOSE


Query: What happens when a contract’s
substituted remedy fails of its essential purpose
and that contract also contains an exclusion of
consequential damages?
Is the buyer entitled to consequential damages
despite the provision excluding consequential
damages?
The jurisdictions are split.
56

FAILURE OF ESSENTIAL PURPOSE
*Minority: The exclusion of consequential
damages is dependent on the validity of the
substituted remedy: the failure of that remedy
removes the exclusion of consequential damages.
*Majority: The exclusion of consequential
damages is independent of the validity of the
substituted remedy, so the exclusion of
consequential damages would be honored.
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FAILURE OF ESSENTIAL PURPOSE
Drafting tip: To retain
the exclusion of
consequential
damages even when a
remedy fails of its
essential purpose, the
contract needs to spell
this out.
58

FAILURE OF ESSENTIAL PURPOSE
Sole and Exclusive Remedy
The parties agree that the seller will repair or replace, at
the seller’s option, any defective part in the product for a
period of 90 days from the date of delivery. This remedy is
intended to be the sole and exclusive remedy of the buyer
under this contract. Should this sole and exclusive remedy
fail of its essential purpose, however, the seller will return
the purchase price to the buyer minus the reasonable value
of the buyer’s use of the product. The parties also agree
that, regardless of the failure of the sole and exclusive
remedy, seller will not be liable for any consequential
damages of whatsoever kind or nature. The parties intend
the exclusion of consequential damages as an independent
agreement apart from the sole and exclusive remedy
herein.
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LIQUIDATED DAMAGES


Another way to control damages is for the parties
to agree to spell them out in the contract.


Caution: Courts manifest greater hostility to
liquidated damages than to contractual provisions
excluding certain types of damages (e.g.,
consequential damages).
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LIQUIDATED DAMAGES
Contract law damages are based on
compensation, not punishment.
 If the “liquidated damages” provision is intended
to motivate a party to perform by threatening a
harsh punishment in the event of nonperformance, it is subject to challenge as a
penalty.




Example: A draconian provision imposing a fine for
every day late in completing a project is a penalty if it
is not designed to compensate.
61

LIQUIDATED DAMAGES
COMMON LAW TEST:
 Liquidated damages must be reasonable
in the light of the anticipated harm.
 The damages must be difficult to prove.
MODERN TEST:
UCC and Restatement (2nd): Changed
first part—now: liquidated damages must
be reasonable in the light of the
anticipated or actual harm.
The second part stays the same.

62

LIQUIDATED DAMAGES

in the law: The
concept of freedom of contract
(e.g., courts do not rewrite
contracts) is at odds with the
judicial hostility to “penalties.”

Tension
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LIQUIDATED DAMAGES
Headings don’t matter: The heading atop the
purported liquidated damages provision in the
contract generally is not determinative. Parties
cannot transform a clause intended to punish a
party in order to compel performance into a
clause designed to compensate for anticipated or
actual damages.
 Some courts—more accepting of clauses that look
like penalties if parties are sophisticated entities.
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LIQUIDATED DAMAGES


The two tests explained:
First: Liquidated damages must be
reasonable in the light of the anticipated or
actual harm (check jurisdiction to see if “actual”
is part of test).
Parties cannot pluck numbers out of the air
to motivate performance—the liquidated
damages must have a relation to anticipated
or actual harm.
65

LIQUIDATED DAMAGES


The two tests:
Second: The damages must be difficult to
prove.
The easier it is to prove damages (e.g., for
breach of a contract for the sale of
commodities), the more difficult it is to
enforce
a liquidated damages provision.
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LIQUIDATED DAMAGES

damages are most
appropriate in contracts where damages
are inherently elusive. E.g.:
 Restrictive covenants
 Confidentiality or non-disclosure
agreements.

 Liquidated
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LIQUIDATED DAMAGES: EXAMPLE

Imposition of 5% fixed late-fee on a balloon
payment for a conventional, fixed-interest rate
loan “is strictly punitive” since actual losses
were “easily quantified to a degree of near
certainty.” There was no evidence that the late
fee reasonably approximated anticipated
losses, and the difficulty of proving loss was
not great. Dobson Bay Club II DD, LLC v. La
Sonrisa De Siena, LLC, 2016 Ariz. App. LEXIS
19 (Ariz. Ct. App. 2016), petition for review
granted, Dobson Bay Club v. La Sonrisa De
Siena LLC, 2016 Ariz. LEXIS 273 (2016).
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ATTORNEY’S FEE PROVISIONS
American Rule: Attorney’s fees are not
recoverable.
 Common provision: “The prevailing party shall
have the right to collect from the other party its
reasonable costs and necessary disbursements
and attorneys' fees incurred in enforcing this
Agreement.”
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ATTORNEY’S FEE PROVISIONS
But what is a “prevailing party”?
What if liability is found but hardly any damages?
Needs definition.
Do you want to leave it to the court’s
discretion by allowing the court to weigh
factors and decide who “prevailed”?
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ATTORNEY’S FEE PROVISIONS
E.g., attorney’s fees will be awarded if a
party is found liable for damages
exceeding a certain dollar amount,
including interest.
• The prevailing party shall be determined
by comparing the amount awarded,
including any interest awarded, with the
last settlement position of the respective
parties.
•

71

ATTORNEY’S FEE PROVISIONS


Problem—broad or narrow? Example:


Attorneys' Fees. In any action or
proceeding brought to enforce any
provision of this Agreement, or where
any provision is validly asserted as a
defense, the successful party is entitled
to recover reasonable attorneys' fees in
addition to any other available remedy.
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ATTORNEY’S FEE PROVISIONS
Problem—broad or narrow?
--No fees awarded under that clause where
plaintiff sought dissolution (a statutory remedy),
not to enforce a provision of the agreement.
Henderson v. Henderson Inv. Props., L.L.C., 148
Idaho 638, 640-641, 227 P.3d 568, 570-571, 2010
Ida. LEXIS 33, *7-8 (Idaho 2010).
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ATTORNEY’S FEE PROVISIONS
 Problem—broad

or narrow?
Make the provision broader:
In any action or proceeding arising from
or related to this agreement or any extracontractual dispute between the parties to
this agreement, the successful party is
entitled to recover reasonable attorneys'
fees in addition to any other available
remedy. (The reference to “any extracontractual dispute” may be too broad in
some instances.)
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ATTORNEY’S FEE PROVISIONS



“Costs”

Generally refers to filing fees.
 If you want to include attorneys fees,
copy costs, court reporter fees, expert
witness fees, travel expenses for
attorneys and experts, etc.—you can’t
just say “costs.” These things need to
be stated with specificity.
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ATTORNEY’S FEE PROVISIONS


Indemnity provisions that are drafted too broadly
may be construed to cover even claims for breach
of contract between the parties—not just claims
asserted by third parties.




The problem: Indemnity clauses are often the one
place where attorneys fees are allowed.

If you want your indemnity provision to be
limited to third-party claims—say it.
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Strategic Contract Provisions to Minimize
Future Litigation Costs and Liability Exposure:
Indemnification and Insurance Provisions
Kenneth M. Gorenberg
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Transfer of Risk
• In general:
– Indemnification
transfers risk
between the
parties
– Insurance
transfers risk to a
third party
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Scope of Broad Indemnity
• “Company A hereby agrees to indemnify
Company B from and against any and all
claims that arise from or in connection
with this contract.”
• Company A sues Company B for a claim
arising out of the contract.
• Company B counterclaims for
indemnification.
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Scope of Broad Indemnity
• Some courts say indemnity
includes claims solely
between the parties

– e.g. Zalkind v. Ceradyne, Inc.,
194 Cal. App. 4th 1010 (Cal. Ct.
App. 2011)

• Some courts say indemnity is
only for claims by third parties
– e.g. Mead Corp. v. ABB Power
Generation Inc., 319 F.3d 790
(6th Cir. 2003)

CONFIDENTIAL © 2016 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is confidential, proprietary and the
property of Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other than the intended recipient(s),
and may not be reproduced, in any form, without the express written consent of the author or presenter. The information on th is page is
intended for informational purposes only and shall not be construed as legal advice or a legal opinion of Barnes & Thornburg LLP.

@BTLawNews

80

Legal Standards Governing
Indemnification Provisions

1.
2.

Strictly construed against indemnitee
Aside from that…
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Statutory Anti-Indemnity Laws
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Variations in Anti-Indemnity Laws
•
•
•
•

Own negligence
Sole negligence
Degree of fault
Strict liability
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Interplay with Workers’ Compensation
Kotecki v. Cyclops Welding Corp., 585 N.E.2d
1023 (Ill. 1991) – workers’ comp caps the
employer’s liability
Braye v. Archer-Daniels-Midland Co., 676
N.E.2d 1295 (Ill. 1997) – Kotecki can be
waived
Two states’ workers’ comp statutes bar
indemnification completely:
See Burlington Northern RR v. Farmers
Union Elevator Co., 717 P.2d 535 (Mont.
1985)
See Roberts v. Gray's Crane & Rigging,
Inc., 697 P.2d 985 (Or. 1985)
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Indemnitor’s Duty to Defend
• 933 Van Buren Condo. Ass’n v.
West Van Buren, LLC, 2016 IL
App (1st) 143490
– Not like an insurance policy
– Defend only claims within scope
of indemnity

• Crawford v. Weather Shield
Mfg., Inc., 44 Cal.4th 541 (2008)
– Like an insurance policy
– Defend entire case, but Buss it
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Attorneys’ Fees for Enforcement?
• Seventh Circuit frequently allows indemnitee
to recover attorneys’ fees for enforcing
indemnity as a “make whole” remedy
– Medcom Holding Co. v. Baxter Travenol Lab., Inc.,
200 F.3d 518, 520-21 (7th Cir. 1999)
– Balcor Real Estate Holdings, Inc. v. WalentasPhoenix Corp., 73 F. 3d 150, 153 (7th Cir. 1996)
– Krien v. Harsco Corp., 745 F.3d 313, 318 (7th Cir.
2014)
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Cautionary Tale About Forms
4.8 USE OF CONTRACTOR’S EQUIPMENT GC, its agents, employees or
suppliers shall use the Sub’s equipment only with the express written
permission of the Sub’s designated representative and in accordance
with the Sub’s terms and conditions for such use. If GC or any of its
agents, employees or suppliers utilize any of the Sub’s equipment,
including machinery, tools, scaffolding, hoists, lifts or similar items
owned, leased or under the control of the Sub, GC shall defend,
indemnify and be liable to the Sub as provided in Article 9 for any loss
or damage (including bodily injury or death) which may arise from
such use, except to the extent that such loss or damage is caused by
the negligence of the Sub’s employees operating the Sub’s equipment.
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Cautionary Tale About Forms
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Cautionary Tale About Forms
• Sub is indemnified for its alleged negligence
and strict liability
• Workers’ comp bar is waived
• Settlement with plaintiff
• Defense costs
• Attorneys’ fees for enforcing indemnity
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Insurance Provisions
•
•
•
•
•
•
•
•
•

Who purchases
Types
Limits
Deductibles/SIRs
Contractual liability
Additional Insured
Waiver of subrogation
Primary and non-contributory
How documented
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Certificate of Insurance
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Certificate of Insurance
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND
CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE
DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE
COVERAGE AFFORDED BY THE POLICIES BELOW. THIS CERTIFICATE OF
INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING
INSURER(S), AUTHORIZED REPRESENTATIVE OR PRODUCER, AND THE
CERTIFICATE HOLDER.
IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the
policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to the
terms and conditions of the policy, certain policies may require an
endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).
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What is the insurance supposed to do?
• Fund or limit indemnity?
• Create cap for limitation of
liability?
• Replace or moot indemnity or
limitation of liability?
• Convert mutual indemnity or
limitation of liability to unilateral?
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Indemnity and Insurance
• Insurance and indemnity provisions are often construed together.
– Pekin Ins. Co. v. Equilon Enterprises LLC, 2012 IL App (1st) 111529
– West Bend Mut. Ins. Co. v. Athens Construction Co., 2015 IL App (1st)
140006
– West Bend Mut. Ins. Co. v. DJW-Ridgeway Bldg. Consultants, Inc., 2015
IL App (2d) 140441
– Pekin Insurance Co. v. CSR Roofing Contractors, Inc., 2015 IL App (1st)
142473
• Purchasing the required insurance may bar common law claims for
contribution or indemnity.
– Morsches Lumber, Inc. v. Probst, 388 N.E.2d 284 (Ind. App. 1979)
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Policy Language
• What does it mean?
• Does it satisfy the
contractual
requirements?
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“Insured Contract” = insurance to fund
the indemnity
• Pre-2013 ISO CGL standard definition of “insured
contract”:
– That part of any other contract or agreement
pertaining to your business (including an
indemnification of a municipality in connection with
work performed for a municipality) under which you
assume the tort liability of another party to pay for
"bodily injury" or "property damage" to a third person
or organization. Tort liability means a liability that
would be imposed by law in the absence of any
contract or agreement.
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“Insured Contract” – 2013 changes
• ISO endorsement CG 24 26 04 13 changes standard
definition of “insured contract”:

That part of any other contract or agreement pertaining to
your business (including an indemnification of a municipality
in connection with work performed for a municipality) under
which you assume the tort liability of another party to pay for
"bodily injury" or "property damage" to a third person or
organization, provided the "bodily injury" or "property
damage" is caused, in whole or in part, by you or by those
acting on your behalf. However, such part of a contract or
agreement shall only be considered an "insured contract" to
the extent your assumption of the tort liability is permitted by
law. Tort liability means a liability that would be imposed by
law in the absence of any contract or agreement.
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“Additional Insured” = A’s policy may
cover B’s liability to third parties
Multiple ISO endorsements available

• Who will be an “additional insured”
– Name
– Category, e.g., vendors, owners, contractors, lessors of equipment
– Agreed in writing: privity?
• West Bend Mut. Ins. Co. v. MacDougall Pierce Const., Inc., 11
N.E.3d 531 (Ind. Ct. App. 2014)
• Westfield Ins. Co. v. FCL Builders, Inc., 948 N.E.2d 115 (Ill. App.
2011)
• Causation
• Ongoing operations or completed operations
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“Additional Insured” – 2013 changes
“However, the insurance afforded to such additional
insured:
1. Only applies to the extent permitted by
law; and
2. Will not be broader than that which you
are required by the contract or agreement to
provide for such additional insured.”
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Cautionary Tale About Drafting
“Developer, its subsidiaries and affiliated
companies, co-owners, and joint venturers, if
any, and their employees, officers and agents
shall be named as additional insureds in each of
Owner’s policies, except Workers’ Compensation
for liabilities assumed by Owner under the
terms of this Contract.”
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Cautionary Tale About Drafting
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Cautionary Tale About Drafting
“Developer, its subsidiaries and affiliated companies,
co-owners, and joint venturers, if any, and their
employees, officers and agents shall be named as
additional insureds in each of Owner’s policies, except
Workers’ Compensation,, for liabilities assumed by
Owner under the terms of this Contract.”

CONFIDENTIAL © 2016 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is confidential, proprietary and the
property of Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other than the intended recipient(s),
and may not be reproduced, in any form, without the express written consent of the author or presenter. The information on th is page is
intended for informational purposes only and shall not be construed as legal advice or a legal opinion of Barnes & Thornburg LLP.

@BTLawNews

102

Priority of coverage
• Other insurance
• Primary and noncontributory
• Waiver of subrogation
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Multiple indemnitors and “additional
insured” carriers
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Thank You
Kenneth M. Gorenberg
Barnes & Thornburg LLP
One North Wacker Drive, Suite 4400
Chicago, Illinois 60606
312-214-5609
kgorenberg@btlaw.com
http://www.btlaw.com/Kenneth-M-Gorenberg1/
https://www.linkedin.com/in/kengorenberg
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