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Introduction
• Issue: With advancements in medical
technology, longevity has increased,
resulting in many individuals living through
extended periods of diminished capacity.
• Solution: Advance planning through the use
of basic documents such as a power of
attorney and health care proxy enables
clients to put a plan in place that will survive
a disabling event and help to guarantee
security in later years.
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Power of Attorney
• Durable power of attorney addresses
problems that arise when an individual
becomes disabled, incapacitated or is
otherwise unable to manage his or her own
financial affairs.
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Power of Attorney
• When properly drafted, a power of attorney
allows an individual (the principal) to
designate an agent (usually a spouse, adult
child or trusted friend) to perform a multitude
of duties when the principal becomes unable
to do so.
• It may also provide for alternate agents,
compensation of agents and other
contingencies.
• Compensated Agents may include CPA,
Attorney, etc.
8

Power of Attorney
• Can have separate Power of Attorney –
Business vs Personal.
• The power is effective until is it revoked in
writing.
• Durable power of attorney that will not be
affected by the grantor’s subsequent
disability or incapacity.
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Power of Attorney
• The agent (“attorney-in-fact”) must act in the
best interest of the principal.
Agent acting in own interests can face
personal liability.
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Power of Attorney Uses
• The statutory form grants broad and
comprehensive powers in specific areas
such as
– Real estate transactions
– Banking transactions
– Business transactions

• In addition, the statutory short form grants
broad and comprehensive powers is “all
other matters,” allowing the attorney-in-fact
to act with a wide range of powers.
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Power of Attorney Uses
• Advantages of the power of attorney are:
– Ensures selection of agent belongs to principal
and not made by Court
• Especially important in situations of family
disharmony

– The flexibility to design the power of attorney as
a planning tool for the continuity of transactions
such as
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•
•
•
•
•

Paying bills
Executing bond and stock transactions
Executing banking transactions
Buying and selling property
Operating a business

US Treasury
• In order for an attorney-in-fact to effectuate a transaction
involving U.S. Treasury Securities or Savings Bonds
– A certified copy of the power of attorney authorizing that type of
transaction must be submitted OR
– The owner of the bonds can complete a Durable Power of Attorney
for Securities and Savings Bonds Transactions
(http://www.treasurydirect.gov/forms/sec5188.pdf)

• Please note that payment to a legal representative is at the
option of the financial institution.
• If the institution does not want to make this payment, refer
the request to your servicing Federal Reserve Bank
Savings Bond Processing Site.
• Department of the Treasury Circular 530 (as of June 2012)
citing 31 C.F.R Section 315.40(d)
13

Capacity
• In order to have a validly executed power,
the principal must have capacity at the time
of signing the power of attorney.
• Under New York law, capacity is defined as
the “ability to comprehend the nature and
consequences of the act of executing and
granting, revoking, amending or modifying a
power of attorney, any provision in a power
of attorney, or the authority of any person to
act as agent under a power of attorney.”
14

Death of Principal
• Does the death of the principal terminate a
power of attorney?
– In most states, the agent must have actual
knowledge of the principal’s death and if they
acted in good faith without actual knowledge, the
power of attorney is valid for that act.
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Death of Principal
State

Terminates
Upon Death

Actual
Knowledge
Required

Alabama

X

Alaska

X

Arizona

X

Arkansas

Actual Knowledge
+ Good Faith
Other

X

California

X

Colorado

X

Connecticut
Delaware
DC
Florida
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Thomson Reuters/West 50 State Survey, Trusts and Estates,
Estate Planning, Durable Powers of Attorney (Statutes), 2012.

X
X
X

Death of Principal
State
Georgia

Terminates
Upon Death

Actual
Knowledge
Required

Actual Knowledge
+ Good Faith
Other

X

Hawaii

X

Idaho

X

Illinois

X

Indiana
Iowa

X
X

Kansas
Kentucky

X
X

Louisiana
Maine
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X
X

Death of Principal
State

Terminates
Upon Death

Actual
Knowledge
Required

Actual Knowledge
+ Good Faith
Other

Maryland

X

Massachusetts

X

Michigan

X

Minnesota

X

Mississippi
Missouri
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X
X

Montana

X

Nebraska

X

Nevada

X

New Hampshire

X

Thomson Reuters/West 50 State Survey, Trusts and Estates,
Estate Planning, Durable Powers of Attorney (Statutes), 2012.

Death of Principal
State

Terminates
Upon Death

Actual
Knowledge
Required

New Jersey

X

New Mexico

X

New York

X

North Carolina

X

North Dakota

X

Ohio

X

Oklahoma

X

Oregon

X

Pennsylvania

X

Rhode Island
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Actual Knowledge
+ Good Faith
Other
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X

Death of Principal
State

Terminates
Upon Death

Actual
Knowledge
Required

South Carolina

X

South Dakota

X

Tennessee

X

Texas

X

Utah

X

Vermont
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Actual Knowledge
+ Good Faith
Other

X

Virginia

X

Washington

X

West Virginia

X

Wisconsin

X

Thomson Reuters/West 50 State Survey, Trusts and Estates,
Estate Planning, Durable Powers of Attorney (Statutes), 2012.

Disability or Incapacity of Principal
• Does the disability or incapacity of the
principal terminate a power of attorney?
– In most states, disability or incapacity of the
principal will not affect the power of attorney, but
the power of attorney must convey intent
through clear wording.
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Disability or Incapacity of Principal

State

Not
Affected

Not Affected +
(must convey
intent through
clear wording)

Alabama

X

Alaska

X

Arizona

X

Arkansas
California

X
X

Colorado

X

Connecticut

X

Delaware

X

DC

X

Florida
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POA Durable
Unless
Otherwise
Stated
Other
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X

X
X

Disability or Incapacity of Principal

State

Not
Affected

Georgia

X

Hawaii

X

Not Affected +
(must convey
intent through
clear wording)

X

Idaho
Illinois

X
X

Indiana

X

Iowa

X

Kansas

X

Kentucky

X

Louisiana

X

Maine
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X

Disability or Incapacity of Principal

State

Not
Affected

Not Affected +
(must convey
intent through
clear wording)

Maryland

X

Massachusetts

X

Michigan

X

Minnesota
Mississippi

X
X

Missouri

X

Montana

X

Nebraska

X

Nevada
New Hampshire
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POA Durable
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Stated
Other
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X
X

X

Disability or Incapacity of Principal

State
New Jersey

Not
Affected

Not Affected +
(must convey
intent through
clear wording)

X

New Mexico

X

New York

X

North Carolina

X

North Dakota

X

Ohio
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POA Durable
Unless
Otherwise
Stated
Other

X

X

Oklahoma

X

Oregon

X

Pennsylvania

X

Rhode Island

X
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Disability or Incapacity of Principal

State

Not
Affected

Not Affected +
(must convey
intent through
clear wording)

South Carolina

X

South Dakota

X

Tennessee

X

Texas

X

Utah

X

Vermont

X

Virginia
Washington
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POA Durable
Unless
Otherwise
Stated
Other

X
X

West Virginia

X

Wisconsin

X
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Springing Power of Attorney
• Power of attorney becomes effective at a
future time.
• A specific event is chosen by the principal
and provided for in the power of attorney at
which time it will become effective (for
example, illness or disability).
• Frequently provides that a physician to
determine incompetency before it becomes
effective.
• Can be unwieldy in practice
27

Trust Creation and Funding
• Agents may be granted the authority to
create and fund trusts.
• Trust terms and scheme of descent should
be consistent with the will or other
testamentary substitutes.
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Power to Gift
• In most states, the power of attorney must
explicitly grant the power to gift.
• In New York, a gift rider is required in order
to make gifts, which must be witnessed.
• Without clear authority, you run the risk of
revocable transfers or voided gifts by the
IRS or DSS.
• An agent’s ability to gift is important for
Medicaid planning.
29

Revocation
• Revocation of a power of attorney varies by
state.
• Practice tip: Make sure to find out whether a
prior power of attorney exists. In some
states, a second power of attorney will not
revoke the first.
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Living Wills
• A living will, also frequently called an
advance directive, is a written expression of
an individual’s intent for future health care
decisions.
• Usually the living will expresses intent to
avoid prolonging life in a terminal or
permanently unconscious state, but the
opposite intent can also be expressed.
• Recognition of living wills varies by state.
31

Health Care Proxy
• A durable power of attorney for health care,
also called a health care agent, a health care
proxy, or a health care surrogate, appoints
an individual to make the decisions if the
principal is incapacitated.
• Most states have statutes both on living wills
and durable powers of attorney for health
care, although the terms can vary and
sometimes the two are combined under a
single category such as “advance
directives.”
32

Health Care Proxy
• The U.S. Supreme Court has interpreted the
Fourteenth Amendment due-process liberty
interest, which underlies an individual’s right to
make decisions regarding his or her own medical
treatment, to include the right to refuse lifesustaining treatment.
• When an individual is incompetent or otherwise
unable to make a reasoned decision, however, this
right must be balanced against the long-standing
interest of the state in protecting its citizens when
they are incapable of protecting themselves.
33

Health Care Proxy
• The U.S. Supreme Court in Cruzan v.
Director, Missouri Department of Health held
that, although the right to refuse medical
treatment is constitutionally protected and is
not abrogated simply because an individual
becomes incompetent, a state may
nonetheless require that an incompetent
patient’s wish to withdraw medical treatment
be proven by clear and convincing evidence.
34

Health Care Proxy
• The need for adequate and reliable proof of an
individual’s beliefs concerning medical treatment
led the legislatures of every state in the country to
enact laws allowing citizens to document their
preferences prior to becoming incapacitated.
• The legal mechanisms used by individuals to guide
future decisions about medical treatment, including
the right to refuse medical treatment necessary to
sustain their lives, are collectively termed advance
medical directives.
35

Capacity
• Under New York law, the statute does not
establish a specific standard for determining
when a person possesses the capacity to
execute a health care proxy.
• In In re Gaskell, the court noted that “the
threshold for capacity sufficient to designate
a health care agent…is a low one.”
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Eligibility to Act as Agent
• The health care agent must be an adult.
• Under New York law, the statute provides a
number of restrictions relating to the
appointment of physicians and other medical
professionals as health care agents, which
extend to employees of hospitals and certain
other health care facilities.
– Exception: family relationship between the agent
and principal.
37

Duration
• Unless the principal explicitly provides otherwise in
the health care proxy, the proxy remains in effect
until the principal revokes it.
• The principal may also provide that the proxy
expire on a given date or upon the occurrence of a
given contingency.
• As a protective measure, however, if the principal
is incapacitated on the expiration date or upon the
occurrence of a given contingency, the authority of
the proxy will remain in effect until the principal
regains his or her capacity, or indefinitely should
such capacity never return.
38

Interstate Validity
• Medical decision-making statutes vary widely from
state to state.
• Interstate validity often turns on both the text of,
and the policy behind, the state.
• Some statutes specifically provide that proxies or
similar documents validly executed in another state
will be honored with thin the borders of the present
state.
– However, the scope of the foreign document’s statutory
authority should be carefully examined to ensure it does
not conflict with the statutory provisions of the state in
which it is being used.
39

Revocation
• Revocation varies by state and by type of
directive.
• Examples of revocation include:
– Physical destruction of the document
– Verbal rescission or gesture
– Written rescission
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Medical Order for Life-Sustaining
Treatment (MOLST)
• Used to document a patient’s treatment
preferences concerning life-sustaining treatment.
• Intended for patients with serious health conditions
who:
– Want to avoid or receive any or all life-sustaining
treatment;
– Reside in a long-term care facility or require long-term
care services; and/or
– Might die within the next year

• It provides specific medical orders and is
recognized and used in a variety of health care
settings.
41

Do Not Resuscitate – DNR
• Legal order written either in the hospital or
on a legal form to respect the wishes of a
patient not to undergo CPR or Cardiac Life
Support if their heart was to stop beating or
stop breathing.
• Effective Immediately
• Usually made by the patient or agent under
health care proxy.
• An advance directive or living will is not
sufficient to ensure a patient is treated under
the DNR protocol
42

Advance Directives
Health Care Proxy/
Durable Power of Attorney
for Health Care
Alabama

X

Living Wills

DNR

X

Alaska

X

X

Arizona

X

X

Arkansas

X

X

California

X

X

X

Connecticut

X

X

X

Delaware

X

X

DC

X

X

Florida

X

X

Colorado
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Thomson Reuters/West 50 State Survey, Health Care, Health
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X

Advance Directives
Health Care Proxy/
Durable Power of Attorney
for Health Care

DNR

Georgia

X

X

Hawaii

X

X

Idaho

X

X

X

Illinois

X

X

X

Indiana

X

X

Iowa

X

X

Kansas

X

X

Kentucky

X

Louisiana

X

Maine
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Living Wills

X
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X

Advance Directives
Health Care Proxy/
Durable Power of Attorney
for Health Care

Living Wills

Maryland

X

X

Massachusetts

X

X

Minnesota

X

X

Mississippi

X

X

Missouri

X

X

DNR

Michigan

Montana
Nebraska

X
X

45

X

X

Nevada
New Hampshire

X

X
X

Thomson Reuters/West 50 State Survey, Health Care, Health
Care Providers, Health Care Directives (Statutes), 2012.

X

X

Advance Directives
Health Care Proxy/
Durable Power of Attorney
for Health Care
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Living Wills

DNR

New Jersey

X

X

New Mexico

X

X

New York

X

X

North Carolina

X

X

North Dakota

X

X

Ohio

X

X

X

Oklahoma

X

X

X

Oregon

X

X

Pennsylvania

X

X

Rhode Island

X

X

Thomson Reuters/West 50 State Survey, Health Care, Health
Care Providers, Health Care Directives (Statutes), 2012.

X

Advance Directives
Health Care Proxy/
Durable Power of Attorney
for Health Care
South Carolina

X

South Dakota

X

Tennessee

X

X

Texas

X

X

Utah

DNR

X

Vermont

X

X

X

Virginia

X

X

X

Washington

X

X

X

West Virginia

X

Wisconsin

X

Wyoming
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Living Wills

X
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X

X

Disposition of Remains Appointment
What is it?
• Appointment of agent and successor agent(s) to
control the disposition of principal’s remains at his or
her death
• Provides space for explaining special directions
regarding final arrangements, including
– If principal wants to be cremated
– Where principal wishes final remains to be ultimately
delivered
– Whether principal has previously arranged and paid
for funeral services

• Effective at death of principal

48

Disposition of Remains Appointment
Why is it necessary?
• Will is ineffective location to explain
burial preferences
• Provides definitive statement for family
and funeral home to follow regarding last
wishes

49

Disposition of Remains Appointment
• Prevents family feuds
– Second marriages between
new spouse and kids
– Unmarried partners and the
rest of the family
– Feuding family members as
to what principal’s wishes
really were (Remember Ted
Williams?!)

• “Possession is 9/10ths of
the law”, nothing more
disheartening than fighting
over ashes
50

Planning for Incapacity with Trusts
• Various types of trusts may be used during
the grantor’s lifetime in order to preserve
assets and ensure that upon incapacity,
assets will be managed and expended in a
manner consistent with the grantor’s intent.
• Upon the grantor’s death, distributed to the
beneficiaries designated by the grantor.
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Planning for Incapacity with Trusts
• The most useful tool in the Estate
Planner’s toolbox
– Asset Management
– Tax Considerations
– Creditor Protection
– Probate Avoidance
– Medicaid Planning
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Planning for Incapacity with Trusts
• Revocable Living Trusts
• Supplemental Needs Trusts
• Special Needs Irrevocable Life Insurance
Trusts
• Medicaid Asset Protection Trusts
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Revocable Living Trusts
• A revocable living trust is a testamentary
substitute.
• It can provide for the management of assets
both during the grantor’s lifetime and for the
proper disposition to the trust’s beneficiaries
upon the grantor’s death.
• The grantor may change or revoke the terms
of the trust at anytime.
• Achieves Probate avoidance
• Repository for exempt assets
54

Revocable Living Trusts
• The grantor may designate anyone as
trustee
– Professional manager
– Spouse
– Adult child
– Attorney
– Himself or Herself
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Revocable Living Trusts
• If the grantor becomes incapacitated or
incompetent, this type of trust is useful because
the trustee or successor trustee will be able to
manage the assets in trust and provide for the
grantor’s need without the burdens of court
intervention that may otherwise be required.
• Reduce the risk that a guardianship proceeding will
become necessary 
– Save the grantor the associated fees
– Ensure continuity in the management of the grantor’s
assets, which would be lost with a guardianship
proceeding.
– Privacy
56

Revocable Living Trust
• If the grantor is the initial trustee, a successor must
be named to assume the role of trustee in the
event of the grantor’s incapacity.
• It is critical that the trust contain a provision that
defines when the grantor or a trustee is
incapacitated for purposes of the trust and sets
forth steps required to appoint a new trustee.
• The grantor can establish detailed instructions for
how the successor trustee is to handle and
manage the trust’s assets upon the grantor’s
disability.
• Generally treating physician determines capacity
57

Revocable Living Trust
• Limitations:
– No Medicaid protection

• Appropriate for situations where long-term
care insurance is present.
• Needs to be Properly Funded.
– Pour Over Will
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Testamentary Supplemental Needs
Trusts
• Only established via a Will
• Accomplished through Power of appointment
• Medicaid Protection
– Exempt
– Use to provide items not covered by Medicaid
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Other Supplemental Needs Trusts
• Third-party supplemental needs trust may be
appropriate if the grantor is concerned with
preserving assets for use by a third party,
such as a disabled child or disabled spouse,
without jeopardizing that party’s eligibility for
public benefits.
• First-party supplemental needs trust may be
appropriate if the grantor is concerned with
preserving assets for his or her own use
without jeopardizing eligibility for public
benefits.
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Medicaid Asset Protection Trust
(MAPT)
• Medicaid Transfer Rules Apply
• 5 year lookback! (Regional Rate x 60
mos.)
• Private pay funds may be needed during
lookback / penalty periods
• Use LTCi to “Bridge the Gap”
• Insurable
• Concerned about cash flow
• Deal with fear of premium increases
61

POA and MAPT
•
•
•
•
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Preservation of grantor’s intent
Need authority to fund trust
Restrict authority to amend or revise
Discretion to distribute prevents unintended
transfers but will be available for medical
purposes

MAPT

Clients

Assets

Income
63

• Trustee – manages trust assets
• Beneficiaries
Client – income for life and
rights to use real and
personal property
Heirs = Remaindermen inherit when trust ends
Transfer of principal to
children or others during
lifetime is allowed

Client Assets
• Home
• Bank
Accounts
• Stocks &
Bonds
• Annuities
• Life
Insurance
• Business
• Real Estate
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MAPT
Medicaid
Asset Protection
Trust
• Mandatory or
discretionary income
• Principal can NOT be
given back to the
client directly.

MAPT
KEEP
OUT
Cash
Bank
Acct.
IRA,
401(k)
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Security Features
• Choose initial Trustee, and
change at any time.
• Choose initial beneficiaries,
and change at any time
• With the consent of all
beneficiaries, in some
jurisdictions the trust can be
“amended or revoked”

MAPT
Tax Benefits
• No Gift Tax
• Keep Senior Citizen and Veteran’s
Exemptions
• Income Still Taxed to Grantor (Lower
Rates)
• Exclude Up to $250,000 of Gain on Sale of
Residence
• Heirs receive a full step-up in basis.
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MAPT
• An irrevocable grantor trust is treated as a
separate entity for the Federal gift and estate
taxes, while at the same time it is the
practical equivalent of a disregarded entity
for Federal income tax purposes.
• The income tax issues are complex because
the separate tax regimes have inevitable
overlap.
• Grantor may retain the right to:
– Fire a trustee
– Change beneficiaries
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The Special Needs ILIT
•
•
•
•
•

Mr. & Mrs. Smith, both age 65
Concerned about Long-Term Care
Have excess cash flow
Income above needs = $20,000/ yr.
Want to leave a legacy
– 2 Children, 4 Grandchildren
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Gifts, Trust, Policy = Solution
Mr. & Mrs.
Smith

Bobby &
Suzy

$20,000

$20,000
$9,600 / month
each

$1,000,000

Special Needs ILIT
$500,000
Life Ins. Policy
with Life
Access Rider
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$500,000
Life Ins. Policy
with Life
Access Rider

The Medicaid/ LTC Hybrid Plan

MAPT

Mr. & Mrs.
Smith

MAPT

$10,000 / yr.

Bobby &
Suzy
$10,000 / yr.

$20,000/yr
Special Needs ILIT
$500,000
Life Ins. Policy
with Life
Access Rider

70

$500,000
Life Ins. Policy
with Life
Access Rider

Benefits of a SNILIT
•
•
•
•

No gift tax
No Estate Tax
$1,000,000 Death Benefit Combined
$9,600/ month x 2 Tax Free for Long-Term Care
($320/day, will increase annually)
• Fully Asset Protected – SNT protects asset
(proceeds from policy) and income
• Can combine with MAPT – Leave option for
Medicaid if nursing home care
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VAPT
• Designed to hold the veteran’s assets in order to
qualify for pension benefits from the Department of
Veterans Affairs (VA).
• If the veteran has a principal residence, the VAPT
document will create two subtrusts:
– One for the principal residence (the Residence Trust)
– One for all other assets (the Nongrantor Trust)

• If the principal residence is sold, the trust transfers
the proceeds to the Nongrantor Trust.
• If the Nongrantor Trust uses assets to purchase a
principal residence, the principal residence is held
in the Residence Trust.
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VAPT
• If the veteran does not have a principal residence
and never will, then the VAPT will be structured as
one trust identical to the Nongrantor Trust.
• The Nongrantor Trust is structured so that it is not
a grantor trust for income tax purposes under the
grantor trust rules.
– However, you have the option to retain a power of
appointment for the grantor, which will make the trust
assets includable in the grantor’s estate.

• The Residence Trust is structured as a grantor
trust for income tax purposes.
– If the power of appointment is retained for the grantor, it
too will be includable in the grantor’s estate.
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Veteran or Surviving Spouse
Principal Residence & Other Assets
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Veteran or Surviving Spouse
No Principal Residence
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Veteran or Surviving Spouse
Principal Residence Only
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VAPT v. MAPT
VAPT
• No Income
Distributions
• No Grantor Trust
Status (except primary
residence)
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MAPT
• Income Distributions
• Grantor Trust Status
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