Structuring Agent and Co-Lender
Agreements in Multi-Lender Deals:
Balancing Differing Rights
And Obligations

Navigating Rights of Agents,
Exculpatory Clauses, and
Information Sharing in
Syndicated and Club Transactions

Presented
June 11, 2019
1

Faculty
Alison R. Manzer, Partner
Cassels Brock & Blackwell, Toronto

Ms. Manzer’s more than 35 year legal practice encompasses a broad range of experience in
the financial services sector, with a focus on Canada-US cross border issues involving financial
institution regulation, secured and unsecured debt finance, asset-based financing,
securitization and structured finance, project finance and syndicated lending. Restructuring
and lender rights and remedies within these areas is also part of her active practice.
Alison Manzer

Direct: 416 869 5469 • Fax: 416 350 6938 •
amanzer@casselsbrock.com
2100 Scotia Plaza, 40 King Street West, Toronto, Ontario, M5H 3C2
www.casselsbrock.com

James C. Schulwolf, Partner
Shipman & Goodwin, Hartford, Conn.

Mr. Schulwolf represents senior and mezzanine lenders, venture capital investors (including
SBIC’s), private equity funds, hedge funds, emerging growth companies and private
companies in financing, investment, leasing, acquisition, corporate, licensing and
restructuring transactions. He regularly advises these clients with respect to structuring,
negotiating, and closing complex transactions.
James C. Schulwolf

Direct: 860 251 5949 • Cell: 860 913 9562 •
Jschulwolf@foodwin.com
One Constitution Plaza, Hartford, CT 06103-1919
www.shipmangoodwin.com
Jeffrey A. Wurst, Partner
Ruskin Moscou Faltischek, Uniondale, N.Y.

Mr. Wurst is the chairman of the firm’s Financial Services, Banking, & Bankruptcy
Department. He has significant expertise in asset-based lending, factoring, and all other
areas of commercial finance, bankruptcy matters, workouts and turnaround situations. He is
actively involved in the documentation of commercial finance and leasing transactions, as
well as litigation that may arise out of or in connection with such transactions.
Jeffrey A. Wurst

Direct: 516 663 6535 • Cell: 516 996 5647•
jwurst@rmfpc.com
1425 RXR Plaza, Uniondale, NY 11556
www.rmfpc.com

2

INDEX
AGENCY PROVISIONS:
BALANCING THE OBLIGATIONS AND RIGHTS –
AN ASSESSMENT OF SAMPLE AGENCY PROVISIONS
IN PUBLIC DEBT AND EQUITY TRANSACTIONS
Alison R. Manzer, Cassels Brock & Blackwell LLP

Page

4

Page

56

Page

67

Page

84

Page

98

Page

101

Page

103

Regulated Financial Institutions –
Compliance Issues in Syndicated Debt Deals
Alison R. Manzer, Cassels Brock & Blackwell LLP

REGULATORY COMPLIANCE CHECKLISTS
FOR USE IN AGENTED TRANSACTIONS
Peter Sullivan, Cassels Brock & Blackwell LLP

AGENCY PROVISIONS:
BALANCING THE OBLIGATIONS AND RIGHTS –
AN ASSESSMENT OF SAMPLE AGENCY PROVISIONS
IN LOAN TRANSACTIONS
Jeffrey A. Wurst, Ruskin Moscou Faltischek, P.C.

MUTINY ON THE AGENT
Republished from The Secured Lender
Jeffrey A. Wurst, Ruskin Moscou Faltischek, P.C.

SYNDICATIONS:
Can Agents and Co-Lenders Find an Equal Ground
Jeffrey A. Wurst, Ruskin Moscou Faltischek, P.C.

Brave New World
Republished from The ABF Journal
Jeffrey A. Wurst, Ruskin Moscou Faltischek, P.C.

3

Agreements in Multi-Lender Deals:
Balancing Differing Rights And Obligations
AGENCY PROVISIONS:
BALANCING THE OBLIGATIONS AND RIGHTS –
AN ASSESSMENT OF SAMPLE AGENCY PROVISIONS
IN PUBLIC DEBT AND EQUITY TRANSACTIONS
Alison R. Manzer, Cassels Brock & Blackwell LLP
amanzer@casselsbrock.com

Introduction
These materials consist of a compendium of selected provisions of debt and equity transactions dealing
with the agency aspects agreed between the Agent and the Issuer, and between the Agent and its
syndicate members. These materials have been selected to supplement the excellent set of materials
which have been developed by the Loan Securitization and Trading Association ("LSTA") for use in
private placement debt transactions. These materials focus on the public markets, both debt and equity,
and the syndicated debt instruments developed for use outside of North America. The clauses are
intended to illustrate the details of the relationships among the parties in the syndicated transaction, and
to illustrate the differences between the private and public debt documentation and agreements, and to
the underwriter and placement syndicate relationships in the public equity transaction.
It was determined not to use the suggested clauses developed by the LSTA because those are readily
available, frequently reviewed and commented on, and will be familiar with most practioners dealing with
syndicate relationships. Information on the LSTA forms and recommendations can be readily obtained
through the LSTA, and through the extensive materials and commentary generally available on the LSTA
forms and recommendations. The LSTA format for agency relationships is generally considered to
provide a balanced and reasonable approach to agent relationships both with an issuer and with its
syndicate. As such, it is generally recommended as the starting point for the negotiation of the
arrangements, and the drafting of the agreements, for the syndicated private debt deal in both Canada
and the United States. These LSTA terms have been developed with the intention that they provide an
agency arrangement which will generally be acceptable with minimal amendment, reflecting the markets’
reaction to the issues generally raised in the agented privately placed debt deal, with ongoing amendment
and updating to reflect changes in the market.
The clauses that were selected and included in this paper were not selected as being the sole approach
to the issues at hand but rather to provide guidance as to the issues to be considered, approaches which
have worked in heavily negotiated transactions, and as a starting point for consideration of the specific
matters to be negotiated and documented in the transaction at hand. Like all precedent materials it is
provided for generic guidance and will need to be crafted for the individual transaction. These materials
were taken from heavily negotiated agreements in recent transactions, and while they have been
redacted, have not been drafted for direct use as a model agreement or precedent and must be read
accordingly. These clauses are generally provided for guidance only.
** The commentary sections are noted by bold type in a Times New Roman type face; and the
plain Arial typeface sections are selected clauses from sample agreements.

1.

Public Bond Issue - International Offering
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The clauses immediately following this heading have been taken from a multi-jurisdiction (Canada, United
States, Australia, Singapore) public bond issue with the bonds being listed on the applicable exchange. These
clauses were selected to give an indication of the agent’s concerns regarding agent participation in a public
debt issuance, specifically with multi-jurisdictional issues. The clauses were selected as being sound, balanced
approaches to each of the issues which has been identified. As a consequence of the model document being
multi-jurisdictional, with a heavy orientation to Australia and Singapore, the expression "joint lead managers"
has been used, in North America it would be more common to have used the expression "agent", "co-agent", and
similar. The expression has the same meaning.
Issuer Requirements for Agent Support
The immediately following inserts were selected to demonstrate the specific concerns that both the agent and
the syndicate participants should have as to the offering materials which will be public facing. Both the
agent and syndicate members who will be investing for their own book or undertaking the sale, immediate or
on a resale basis, of the bonds to be acquired, need to be concerned about the quality and compliance of the
public documents being issued. The consideration which the agent must have relates to the overall quality,
contents, syndicate requirements for the consent and approval voting, lack of misrepresentation and full and
complete compliance. In many jurisdictions the agent will be required to sign the public offering materials to
validate that they have not become aware of any misrepresentation or material omission in the materials.
Syndicate members will be concerned as they will be engaging in a sale or resale, a t some point, in addition to
the immediate concerns they have received the full and proper information which they require to meet their
regulatory compliance needs. The difference for the agented deal, as compared to deals without syndication,
is the necessity of the underwriter participation in the offering representations, and the consequence, of the
issuance of these public materials flowing through to the syndicate. The particular clause selected, while
standard, may not be suitable in circumstances where there will be a selling syndicate, with a more immediate
need for the support of these representations and agreements. In that case it would be desirable to consider
those portions of the clauses where the agreements and representations of the issuer should also go directly
to selling syndicate members rather than to the agent.

Offering Circular: The Issuer confirms that it will prepare the Offering Circular for the purposes of the
listing of the Bonds on the Exchange and hereby authorises the Joint Lead Managers to distribute copies
of the Offering Circular in connection with the offering and sale of the Bonds (the "Offering").
Publicity: The Issuer confirms the arrangements made on its behalf by the Joint Lead Managers for
announcements in respect of the Bonds to be published on such dates and in such newspapers or other
publications as it may agree with the Joint Lead Managers, provided that no such announcement will be
placed in any publication in [jurisdictions where offering is not qualified].
Application for Listing of Bonds: The Issuer confirms that it has made or caused to be made an application
for the Bonds to be listed on the [Applicable Exchange]. In connection with such application, the
Issuer agrees to furnish from time to time any and all documents, instruments, information and
undertakings that may be necessary to effect such listing and to make all such announcements and
publications in connection therewith as may be required by the [Applicable Exchange].
Maintenance of Listing: The Issuer will use all reasonable endeavours to obtain and maintain such
listing for as long as any Bond is outstanding. If, however, it is unable to do so, having used such
endeavours, or if the maintenance of such listing is unduly onerous, the Issuer will instead use all
reasonable endeavours promptly to obtain and thereafter to maintain a listing for the Bonds on such other
stock exchange as it may (with the approval of the Joint Lead Managers acting reasonably) decide or,
failing such decision, as the Joint Lead Managers may reasonably determine.
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Offering Circular: At the date thereof and, if amended or supplemented, as of the date of such amendment
or supplement and as at the Closing Date (a) the Offering Circular (other than the Prospectus) will contain
or incorporate by reference all information with respect to the Issuer, the Issuer and its subsidiaries and
affiliates taken as a whole (the "Group"), the Bonds and the Ordinary Shares which is material in the
context of the issue and offering of the Bonds (including all information which, according to the particular
nature of the Issuer, the Group and of the Bonds and the Ordinary Shares, is necessary to enable
investors and their investment advisers to make an informed assessment of the assets and liabilities,
financial position, profits and losses, and prospects of the Issuer and the Group and of the rights
attaching to the Bonds and the Ordinary Shares) and the Prospectus will contain all information required
under the [Act], (b) the statements contained in the Offering Circular relating to the Issuer and to the
Group will be true and accurate in all material respects and not misleading in any material respect, (c) the
opinions, intentions and expectations expressed in the Offering Circular will be honestly held, will have
been reached after considering all relevant circumstances and are/will be based on reasonable
assumptions, (d) there will be no other facts in relation to the Issuer, the Group, the Bonds or the Ordinary
Shares the omission of which would, in the context of the issue and offering of the Bonds, make any
statement in the Offering Circular misleading in any material respect, and (e) all reasonable enquiries will
have been made by the Issuer to ascertain such facts and to verify the accuracy of all such information
and statements;
Exchange and SEDAR Filings and Non-Public Facts or Circumstances: All statements of fact contained in
each filing or announcement made to the Exchange or publicly released in Canada or publicly filed with
Canadian regulatory authorities on the System for Electronic Document Analysis and Retrieval ("SEDAR")
on or after the date of publication of the Combined Financial Statements as at and for the year ended
[
] were, at the date of each such filing or announcement, true and accurate in all material respects
and not misleading in any material respect. Neither the Issuer nor any of its directors or officers is aware of
any non-public fact or circumstance that, if made public, could reasonably be expected to have an effect
upon the market price of the Bonds or upon the Issuer or the Group. The Issuer and, to the extent
applicable, each of its subsidiaries are in compliance with the [Applicable Corporations Act], the listing
rules of the Exchange and applicable Canadian securities laws (including but not limited to continuous
disclosure obligations) to the extent applicable to the Issuer and each such subsidiary in all material
respects;
US Law Matters for Foreign Issuers
As the following clause represented an excellent checklist of the needs of foreign issuers as to compliance in
public bond issuance in the United States, it has been left in these materials. This checklist provides useful
information as to the compliance needs with United States securities law which may assist legal counsel
representing both the issuer and syndicate members, particularly selling group syndicate members, with drafting
and review of the materials provided.
Neither the Issuer nor any of its affiliates (as defined in Rule 501(b) of Regulation D under the U.S.
Securities Act of 1933 (the "Securities Act")) ("Affiliates"), nor any person acting on its or their behalf
(other than the Joint Lead Managers and any of their Affiliates, as to whom the Issuer makes no
representation) has taken or will take, directly or indirectly, any action designed to cause or to result in, or
that has constituted or which might reasonably be expect to cause or result in, the stabilisation in violation
of applicable laws or manipulation of the price of any security to facilitate the sale or resale of the Bonds
or the Ordinary Shares.
Neither the Issuer nor any of its Affiliates, nor any person acting on its or their behalf (other than the Joint
Lead Managers and any of their Affiliates, as to whom the Issuer makes no representation) has engaged
or will engage in any "directed selling efforts" (as defined in Regulation S under the Securities Act
"Regulation S") with respect to the Bonds or the Ordinary Shares.
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[If applicable] The Issuer is a foreign issuer (as such term is defined in Regulation S) and reasonably
believes that there is no "substantial U.S. market interest" (as such term is defined in Regulation S) in the
Issuer's debt securities or in the Ordinary Shares or any securities of the same class as the Ordinary
Shares.
The Issuer is not, and as a result of the offer and sale of the Bonds contemplated in this Agreement will
not be, an "investment company" under, and as such term is defined in, the U.S. Investment Company
Act on 1940, as amended.
The Issuer has implemented the necessary offering restrictions with respect to the Bonds (as such term is
defined in Regulation S).
Neither the Issuer nor any of its Affiliates, nor any person acting on behalf of any of them (other than the
Joint Lead Managers, as to whom the Issuer makes no representation) will, directly or indirectly, make
offers or sales of any security, or solicit offers to buy, or otherwise negotiate in respect of, any security,
under circumstances that would require the registration of the Bonds or of the Ordinary Shares to be
issued upon conversion of the Bonds under the Securities Act.
Indemnification of Joint Lead Managers
Looking at indemnification provisions in the public bond issue documentation, legal counsel for each of the issuer,
the agent, and syndicate members, particularly selling syndicate members, will need to consider the scope, extent,
and availability of the indemnifications being provided. In the public issue context the indemnifications are
essentially only provided by the issuer to specifically named parties. Syndicate members do not provide
indemnification to the agent, and the agent does not generally provide indemnification to the syndicate members.
This usual protocol will need to be examined, and it will need to be determined whether the issuer indemnification
should extend to a broader group, including syndicate members or whether indemnifications between the agent
and the syndicate members should also be considered. This will be dependent upon the transaction and the
strength of the issuer indemnifications, both as to available indemnification and as to the strength of the issuer to
satisfy the indemnification.
The Issuer undertakes to pay to each Joint Lead Manager on demand an amount equal to any liability,
damages, costs, loss or expense (including legal fees) (together "Losses") incurred by the Joint Lead
Manager arising out of, in connection with or based on all claims, actions, proceedings, investigations,
demands, judgements and awards (together "Claims") which may be instituted, made, threatened or
alleged against or otherwise involve the Joint Lead Manager in connection with or arising out of:
(i)

any breach or alleged breach by the Issuer of the representations, warranties,
covenants or undertakings given by it in this Agreement; or

(ii)

the failure or alleged failure by the Issuer or any of the Issuer's or directors or officers
to comply with any requirements of statute or regulation in relation to the offering and
sale of the Bonds; or

(iii)

any untrue statement or alleged untrue statement of a material fact contained in the
Offering Circular (or any amendment or supplement thereto), or the omission or alleged
omission from the Offering Circular of a material fact required to be stated therein or
necessary to make the statements therein, in the light of the circumstances under which
they were made, not misleading.

For the purposes of this clause, the expression "Joint Lead Manager" shall mean the Joint Lead
Manager, its subsidiaries and holding company and the subsidiaries of that holding company and their
respective directors, officers, employees and agents associated with the issue of the Bonds (which
parties, other than the relevant Joint Lead Manager, shall be defined herein as "Relevant Parties").
However, no Joint Lead Manager shall have any duty or obligation, whether as fiduciary or trustee, for
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any Relevant Parties or otherwise, to recover any such payment or account to any person for any amount
paid to it as indemnification.
Public Trading Issues of Agent
Proprietary Trading: In connection with the Offering, the Joint Lead Managers and any of their affiliates
acting as an investor for its own account may take up Bonds and in that capacity may retain, purchase or
sell for its own account such securities and any securities of the Issuer or related investments and may
offer or sell such securities or other investments otherwise than in connection with the Offering.
Accordingly, references in this document to the Bonds being offered or placed should be read as
including any offering or placement of securities to the Joint Lead Managers and any of their affiliates
acting in such capacity. The Joint Lead Managers do not intend to disclose the extent of any such
investment or transactions otherwise than in accordance with any legal or regulatory obligation to do so.
Restriction on Sale of Securities
Public offerings will frequently include restrictions on key participants in terms of their ability to immediately
enter the secondary market with the securities that are issued. It is frequent that the agent on the transaction will
be so restricted, what will need to be considered is whether this restriction should extend to syndicate members. It
would be common to extend to selling syndicate members but not to other syndicate investment participants. In a
public transaction there is also a need to consider whether specific hold periods or restrictions on trading will be
imposed by applicable law in any of the offering jurisdictions, and this will need to be taken into account on the
restrictions included in the transaction documents. The form which follows includes restrictions only for the
agent, and consideration will need to be given on an individual transaction basis as to whether similar, or
transactions specific, restrictions need to be extended to members of the selling syndicate.
During the period commencing on the date hereof and ending 90 days after the Closing Date the Issuer
will not, and will procure that none of its subsidiaries will, without the prior written consent of the Joint
Lead Managers (i) directly or indirectly, issue, offer, pledge, sell, contract to issue or sell, issue or sell
any option or contract to purchase, purchase any option or contract to issue or sell, grant any option,
right or warrant to purchase or otherwise transfer or dispose of, directly or indirectly, any Ordinary
Shares or any securities convertible into or exercisable or exchangeable for Ordinary Shares or
announce an intention to do any of the foregoing or (ii) enter into any swap or any other agreement or
any transaction that transfers, in whole or in part, directly or indirectly, any of the economic
consequences of ownership of Ordinary Shares, whether any such swap or transaction described in
paragraph (i) or (ii) above is to be settled by delivery of Ordinary Shares or such other securities, in cash
or otherwise. The foregoing sentence shall not apply (a) to the Bonds or (b) in connection with
transactions which have already been publicly announced or (c) pursuant to conversion of the Bonds or
the conversion or exchange of any existing bonds or other securities which carry the right of conversion
or exchange into Ordinary Shares or (d) pursuant to any redemption or repurchase of existing bonds
which carry the right of conversion or exchange into Ordinary Shares or (e) upon exercise of existing
options in respect of Ordinary Shares or (f) to the issue or grant of securities under any employees' or
directors' incentive scheme (whether or not in existence as at the date of this agreement) or (g) an issue
of securities as consideration for any merger or acquisition provided that the Company obtains the prior
written consent of the Joint Lead Managers (such consent not to be unreasonably withheld).
Stabilisation: The Issuer undertakes that, during the period commencing the date hereof and ending 30
days after the last date on which the Bonds are issued, it will not (and will cause its affiliates not to)
engage, directly or indirectly, in any transaction for the purpose of creating actual, or apparent, active
trading in or raising, stabilising or maintaining the price of the Bonds or the Ordinary Shares.
Joint Lead Managers' Ability to Terminate
Public transactions will almost always include an ability of the agent to terminate the transaction if specified
events occur. The extent and nature of these events will vary dependent upon the state of the markets, the
strength of the issuer, and industry specific concerns. They will also depend upon usual practice and protocols in
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the jurisdiction, and potentially the application of securities law. For the syndicated transaction, consideration
needs to be given as to the participation in the decision to terminate by syndicate members, particularly selling
syndicate members. Significant upfront costs and expenses occur from involvement, even as the selling syndicate
member, in the publicly issued debt transaction. Those would be lost in circumstances where the transaction is
terminated, unless there is a clear agreement on the part of the issuer to cover the costs in such an event. That
agreement to cover the costs would need to extend to selling syndicate members, in addition to the agent, for
appropriate protection to be given to them. This is rarely the case, and if there is a costs indemnity at all it is
generally only for the agent - this will need to be considered on a transaction by transaction basis. Participation
by the selling syndicate in the decision may be suitable, and would need to be drafted with the recognition that the
norm is that the lead, or co-lead, agents will generally make the decision without input from the selling syndicate.
The public transaction is often distributed to the selling syndicate much later in the process than in a private
placement transaction, and the syndicate will have less involvement in negotiation, and this may be reflected in
the clauses around termination decisions.
The Joint Lead Managers may, by notice to the Issuer given at any time prior to the time on the Closing
Date when payment for such Bonds would otherwise be due, terminate this Agreement in any of the
following circumstances:
(a)

if there shall have come to the notice of the Joint Lead Managers any breach of, or any event
rendering untrue or incorrect, any of the warranties and representations or any failure to perform
any of the Issuer's undertakings or agreements in this Agreement;

(b)

if any of the conditions have not been satisfied or waived by the Joint Lead Managers by the
Closing Date; or

(c)

if:
(i)

there shall have occurred any change, or any development involving a prospective
change, in national or international monetary, financial, political or economic conditions
(including any disruption to trading generally, or trading in any securities of the Issuer or
in the Ordinary Shares on any stock exchange or in any over-the-counter market) or
currency exchange rates or foreign exchange controls which would in the Joint Lead
Managers' view (after consultation with the Issuer, if reasonably practicable) be likely to
prejudice materially the success of the issue and offering of the Bonds or the distribution
of the Bonds or dealings in the Bonds in the secondary market; or

(ii)

there shall have occurred a general moratorium on banking activities in [
] by any
[
] authorities which would in the Joint Lead Managers' view (after consultation with
the Issuer, if reasonably practicable) be likely to prejudice materially the success of the
issue and offering of the Bonds or the distribution of the Bonds or dealings in the Bonds
in the secondary market; or

(iii)

on or after the date hereof there shall have occurred either of the following: (i) a
suspension or material limitation of trading in securities generally on the New York Stock
Exchange, the Nasdaq Stock Market, Inc., the London Stock Exchange plc, the SGX-ST,
the ASX or the TSX; or (ii) a suspension in trading in any of the Issuer's securities or the
Ordinary Shares on the ASX or the TSX, which would in the Joint Lead Managers' view
(after consultation with the Issuer, if reasonably practicable) be likely to prejudice
materially the success of the issue and offering of the Bonds or the distribution of the
Bonds or dealings in the Bonds in the secondary market; or
there shall have occurred (a) an outbreak or escalation of hostilities or act of terrorism or
(b) a nuclear accident or a significant nuclear environmental incident at a nuclear facility,
in either case which would in the Joint Lead Managers' view (after consultation with the
Issuer, if reasonably practicable) be likely to prejudice materially the success of the issue

(iv)
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and offering of the Bonds or the distribution of the Bonds or dealings in the Bonds in the
secondary market.
Process Agent
We have included the concept of the use of a process agent, which will generally be applicable only for a multijurisdictional transaction, as these types of transactions are common in the public bond market. The concept
may be needed since in some jurisdictions where service may need to be made on an agent, co-agent or syndicate
participant they may not have the required physical presence in such a jurisdiction. Accordingly process agent or
agent for service concepts should be included in these types of transactions, and the process agency language
should extend to those syndicate members who may need to provide service, or be the subject matter of service for
claims.
The Issuer irrevocably appoints [
] as its authorised agent for service of process in [
]. If for
any reason such agent shall cease to be such agent for service of process, the Issuer shall forthwith, on
request of the Joint Lead Managers, appoint a new agent for service of process and deliver to the Joint
Lead Managers a copy of the new agent's acceptance of that appointment within 30 days. Nothing in this
Agreement shall affect the right to serve process in any other manner permitted by law.

2.

Agent and Syndication Provisions in Equity Underwriting Agreement

In the equity transaction, a syndicate’s style of participation is most likely to be reflected in the underwriting
arrangements, with a selling syndicate being identified by the underwriter for the on-selling of the securities
which is has agreed to acquire. The agent type arrangements will generally be encompassed in an underwriting
agreement, which will contemplate the ability of the agent to deal with a selling syndicate. The following
agreement has been used to select clauses to illustrate the nature of the relationship, and the types of
arrangements that need to be considered in the underwriting agreement when a selling syndicate will exist. The
agreement between the agent, underwriter, and the selling syndicate will be reflected in the specific sales
agreements entered into between those parties. These will be reliant on the rights which are obtained in the
underwriting agreement and therefore the underwriting agreement has been selected as the source for the
clauses to illustrate the syndicate relationship and suggested requirements in the underwritten equity transaction.
The transaction which was selected for these clauses was a US and Canada cross-border, multi-jurisdiction,
equity offering.
Overallotment
The Corporation and Selling Shareholders hereby grant to the Underwriters an over-allotment option (the
"Over-Allotment Option"), for the purpose of covering over-allotments, if any, and for market
stabilization, to purchase [ --,000] additional common shares in the capital of the Corporation (the
"Additional Shares") upon the terms and conditions set forth herein. The Over-Allotment Option shall be
exercisable into the Additional Shares from time to time, in whole or in part, within 30 days from the
closing of the Offering, by [
], on behalf of the Underwriters, giving written notice to the Corporation,
specifying (i) the number of Additional Shares to be purchased, and (ii) the Closing Date for the Additional
Shares, provided that such Closing Date shall be not less than three Business Days and no more than
seven Business Days following the date of such notice. The Underwritten Shares and the Additional
Shares are referred to collectively herein as the "Shares". In the event that the Over-Allotment Option is
not exercised in full, the pro-rata portion of the Over-Allotment granted to the Underwriters by the
Corporation shall first be allocated to such exercise, followed by, on a pro-rata basis, the balance from the
Selling Shareholders.

Distribution and Certain Obligations of Underwriters
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The underwriting agreement, where there will be a selling syndicate, will need to carefully consider the role of
the underwriter, and the relationship which the underwriter will have with the issuer. In some instances the full
selling syndicate become underwriters, and agree to underwrite the offering of the transaction. More commonly
there is one or more committed underwriter, with the selling syndicate entering into arrangements directly with
the underwriter, and outside of the underwriting agreement. The issuer will want to ensure that the underwriters
are appropriately considering securities law compliance requirements, as duties and obligations will be imposed
on the underwriter, as to itself and as agent for its selling syndicate, relating to securities law compliance issues.
These clauses outline a reasonable but robust list of the types of provisions that should be considered, and serve
as an illustration of the duties and obligations of the underwriter in connection with compliance with securities
law.
(a)

The Underwriters shall, and shall require any investment dealer or broker (other than the
Underwriters) with which the Underwriters have a contractual relationship in respect of the
distribution of the Shares (each, a "Selling Firm") to agree to, comply with the Securities Laws in
connection with the distribution hereof and shall offer the Shares for sale to the public directly and
through Selling Firms upon the terms and conditions set out in the Prospectus and this
Agreement in all Qualifying Jurisdictions and, subject to Section (c) below, the United States
provided that except for state "blue sky" filings under the securities laws of applicable states in
the United States no filing or comparable obligation on the part of the Corporation arises as a
result of the offering of the Shares in the United States. The Underwriters shall promptly notify the
Corporation when, in their opinion, the Underwriters and the Selling Firms have ceased
distribution of the Shares and provide a breakdown of the number of Shares distributed in each of
the Qualifying Jurisdictions where such breakdown is required for the purpose of calculating fees
payable to the Securities Commissions.

(b)

The Underwriters shall, and shall require any Selling Firm to agree to, distribute the Shares in a
manner which complies with and observes all applicable laws and regulations in each jurisdiction
into and from which they may offer to sell the Shares or distribute the Preliminary Prospectus, the
Prospectus or any Supplementary Material in connection with the distribution of the Shares and
will not, directly or indirectly, offer, sell or deliver any Shares or deliver the Preliminary
Prospectus, the Prospectus or any Supplementary Material to any person in any jurisdiction other
than in the Qualifying Jurisdictions except in a manner which will not require the Corporation to
comply with the registration, prospectus, filing, continuous disclosure or other similar
requirements under the applicable Securities Laws of such other jurisdictions or any additional
governmental filings fees which relate to such other jurisdictions. Subject to the foregoing, the
Underwriters and any Selling Firm shall be entitled to offer and sell the Shares in the United
States solely pursuant to an applicable exemption or exemptions from the registration
requirements of the United States Securities Act of 1933, as amended.

(c)

For the purposes of this Section, the Underwriters shall be entitled to assume that the Shares are
qualified for distribution in any Qualifying Jurisdiction where a receipt or similar document for the
Prospectus shall have been obtained from the applicable Securities Commission following the
filing of the Prospectus unless otherwise notified in writing.

(d)

The Corporation and the Underwriters agree that Schedule "A" to this Agreement entitled "United
States Offers and Sales" is incorporated by reference in and shall form part of this Agreement.
Any offer or sale of the Shares in the United States or to U.S. persons will be made in accordance
with Schedule "A".

(e)

Notwithstanding the foregoing provisions of this Section, an Underwriter will not be liable to the
Corporation under this Section 4 with respect to a default under this Section 4 or Schedule "A" by
another Underwriter or another Underwriter’s United States broker-dealer affiliate, as the case
may be. However, each Underwriter shall be liable to the Corporation under this Section or
Schedule "A" with respect to any breach by it or its United States broker-dealer affiliates of this
Section or of the United States selling restrictions set forth in Schedule "A".
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Press Releases
It is usual in the underwritten equity securities transaction for the underwriter to retain control over press
releases and related information. They will generally be consulted by the issuer in this regard, and will have
some say in the timing and scope of the press releases relating to the offering. The issuer is ultimately
responsible at law, and pursuant to applicable securities law, as to the nature and timing of the press releases, but
the underwriter will want to have participation for purposes of controlling market presentation. The issue to
consider in the syndicated deal is the extent and nature of involvement of the members of the selling syndicate in
such press releases. This is frequently not considered in the underwriting agreement, but should form part of the
consideration in the preparation of these provisions. Using the usual provisions between the issuer and the
underwriter will provide guidance as to what might be suitable for broader participation by the selling syndicate.
During the period commencing on the date hereof and until completion of the distribution of the Shares,
the Corporation will promptly provide to the Underwriters drafts of any press releases of the Corporation
for review (but for greater certainty not the approval) by the Underwriters and the Underwriters’ counsel
prior to issuances, provided that any such review will be effected in a timely manner.
Regulatory Approvals. Prior to the filing of the Prospectus with the Securities Commissions, the
Corporation shall file or cause to be filed with the Exchange all necessary documents and shall take or
cause to be taken all necessary steps to ensure that the Corporation has obtained all necessary
approvals for the Shares issuable by the Corporation to be conditionally listed on the Exchange.
Closing
The provision which follows is intended to indicate a suitable protocol for the closing of an underwritten
transaction, in this case with multiple underwriters, and a broader selling syndicate. This indicates the usual
process for completing the closing of an underwritten public equity deal. Careful consideration will need to be
given by the issuer, underwriter and selling syndicate participants as to the need for involvement, control, and
securities delivery requirements for the selling syndicate and those persons who are acquiring from the selling
syndicate. Protocols may need to be considered, dependent upon the nature of the selling syndicate, for
involvement in the closing process, and mechanics for the receipt and distribution of the shares which are the
subject matter of the public equity transaction.
The closing of the purchase and sale of the Shares shall be completed at the Time of Closing at the
offices of [
], or at such other place as the Corporation, Selling Shareholders and the Underwriters
may agree in writing. At the Time of Closing, the Corporation and the Selling Shareholders shall deliver to
[
], on behalf of the Underwriters, one or more definitive share certificates representing in the
aggregate the total number of the Shares, registered in the name of [
], or such name or names as
shall be designated in writing by [
] on behalf of the Underwriters not less than 24 hours prior to the
Time of Closing. The Corporation shall make all necessary arrangements for the exchange of such
definitive share certificate(s), on the date of delivery, at the principal offices of the Transfer Agent for
certificates representing the Underwritten Shares in such amounts and registered in such names as shall
be designated by [
] in writing on behalf of the Underwriters not less than 24 hours prior to the Time
of Closing, against payment by such Underwriter or on its behalf of the purchase price therefor as set out
in the first paragraph of this Agreement, net of the fees and disbursements of the Underwriters’ counsel,
by certified cheque, bank draft or wire transfer payable to or as directed by the Corporation and the
Selling Shareholders.
Indemnification by the Corporation and the Selling Shareholders
The public equity transaction will inevitably involve indemnity being provided by the issuer to the agent or
underwriter. Dependent upon the structure of the syndicate, as co-underwriters or as a selling syndicate
obtaining the distribution rights through the underwriter, consideration will need to be given to the extent and
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scope of the indemnity. The issuer and the underwriter will generally reach agreement on an indemnity which
will approximate that which follows; it has been selected as being a reasonably balanced format of indemnity
frequently used in a public equity markets. The issue will become whether the indemnity should extend to other
participants, such as to the selling syndicate members who are not acting in an underwriting capacity. This will
need to be determined transaction by transaction. The agent, or underwriter, will have primary liability, and
primary duties and responsibilities around the completion of the offering, but selling syndicate members can also
take on liability and responsibility to the investors. Legal counsel acting for selling syndicate members should
consider whether the indemnities of the underwriting agreement directly or indirectly extend to their selling
syndicate participants.
(a)

The Corporation and [
] agree severally (the Corporation, [
], collectively, the
"Indemnifying Parties") to indemnify and save harmless each of the Underwriters and their
respective affiliates, their respective directors, officers and employees (collectively, the
"Indemnified Parties" and individually an "Indemnified Party") from and against all losses
(other than loss of profit), claims, damages, liabilities, costs and expenses, (including the
reasonable fees and expenses of the Underwriters’ counsel that may be incurred in advising with
respect to or defending such claim), but only to the extent that such expenses, losses, claims,
damages, liabilities or actions arise out of, or are based, directly or indirectly, upon the
performance of professional services rendered to the Corporation by the Underwriters in
connection with the Offering, caused by or arising directly or indirectly from or in consequence of:
(i)

any breach by the Corporation or a Selling Shareholder of any of their respective
representations, warranties, or covenants or obligations hereunder;

(ii)

any information or statement (except any information or statement relating solely to any
of the Underwriters) contained in any of the Offering Documents or any certificate of the
Corporation delivered pursuant to this Agreement which at the time and in light of the
circumstances in which it was made contains or is alleged to contain a misrepresentation;

(iii)

any omission or alleged omission to state in the Preliminary Prospectus or the
Prospectus or any certificate of the Corporation delivered under the Agreement any
material fact (except facts relating solely to any of the Underwriters) required to be stated
in such document or necessary to make any statement in such document not misleading
in light of the circumstances under which it was made;

(iv)

any order made or enquiry, investigation or proceeding commenced or threatened by any
Securities Commission or other competent authority based upon any untrue statement or
omission or alleged untrue statement or alleged omission or any misrepresentation or
alleged misrepresentation (except a statement or omission or alleged statement or
omission or a misrepresentation or alleged misrepresentation relating solely to any of the
Underwriters) in the Preliminary Prospectus or the Prospectus; or

(v)

the non-compliance or alleged non-compliance by the Corporation or a Selling
Shareholder with any requirements of the Securities Laws, the U.S. Securities Act of
1933, as amended, (other than any failure or alleged failure to comply by any of the
Underwriters),
provided that no party (including an Indemnified Party) who has engaged in any fraud,
fraudulent misrepresentation negligence, bad faith or willful misconduct shall be entitled
to indemnification hereunder.

(b)

If any claim contemplated by this Section shall be asserted against any of the Indemnified
Parties, or if any potential claim contemplated by this Section shall come to the knowledge of any
of the Indemnified Parties, the Indemnified Party concerned shall notify in writing the Indemnifying
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Parties as soon as possible of the nature of such claim (provided that any failure to so notify in
respect of any potential claim shall affect the liability of the Indemnifying Parties under this
Section only to the extent that the Indemnifying Parties are prejudiced by such failure). An
Indemnifying Party shall, subject as hereinafter provided, be entitled (but not required) to assume
the defence on behalf of the Indemnified Party of any suit brought to enforce such claim; provided
that the defence shall be through legal counsel selected by the Indemnifying Party and
acceptable to the Indemnified Party, acting reasonably and no admission of liability shall be made
by the Indemnifying Parties or the Indemnified Party without, in each case, the prior written
consent of all the Indemnified Parties affected and the Corporation, in each case such consent
not to be unreasonably withheld. An Indemnified Party shall have the right to employ separate
counsel in any such suit and participate in the defence thereof but the fees and expenses of such
counsel shall be at the expense of the Indemnified Party unless:
(i)

an Indemnifying Party fails to assume the defence of such suit on behalf of the
Indemnified Party within 10 days of receiving notice of such suit;

(ii)

the employment of such counsel has been authorized by an Indemnifying Party; or

(iii)

the named parties to any such suit (including any added or third parties) include the
Indemnified Party and an Indemnifying Party, as applicable, and the Indemnified Party
shall have been advised in writing by counsel that representation of the Indemnified Party
by counsel for an Indemnifying Party is inappropriate as a result of the potential or actual
conflicting interests of those represented.

(in each of cases (i), (ii) or (iii), the Indemnifying Parties shall not have the right to assume the
defence of such suit on behalf of the Indemnified Party, but the Indemnifying Parties shall only be
liable to pay the reasonable fees and disbursements of one firm of separate counsel for all
Indemnified Parties. In no event shall the Corporation be required to pay the fees and
disbursements of more than one set of counsel for all Indemnity Parties in respect of any
particular claim or set of claims).
(c)

The Indemnifying Parties hereby acknowledge and agree that, with respect to this Section, the
Underwriters are contracting on their own behalf and as agents for their affiliates, directors,
officers, employees and agents and their respective directors, officers, employees and agents
(collectively, the "Beneficiaries"). In this regard, each of the Underwriters shall act as trustee for
the Beneficiaries of the covenants of the Indemnifying Parties under this Section hereof with
respect to the Beneficiaries and accepts these trusts and shall hold and enforce such covenants
on behalf of the Beneficiaries.

Termination by Underwriters in Certain Events
In similar manner to the public bond deal, most public equity transactions will have a recited set of events which
lead to a right to terminate the underwriting participation in the offering. These will generally provide solely for
an underwriter's right to terminate. Selling syndicate participants may have incurred responsibilities to their
investors, and costs and expenses in their involvement with the offering. While selling syndicate members will
generally rely on the underwriter for the detailed work of assessing and completing due diligence in relation to
the transaction, they may well have incurred expenses. Consideration will need to be given by all participants as
to whether the indemnity, and particularly a cost lost indemnity should be extended to the syndicate participants.
Further, consideration should be given as to whether the selling syndicate should have rights in the event that the
underwriter determines that they wish to proceed to cancellation of the transaction, such as an ability to step into
an underwriting role, an ability to acquire directly from the issuer, an ability to change from an underwritten
deal to a best efforts offering, or similar. These are not frequently included but may be suitable in some
circumstances. The termination rights in favour of the underwriter are generally designed to protect the
underwriter from the cost and liability of completing the transaction, and therefore the termination of the
underwriter may not reflect the desires of the selling syndicate as to their protection in the event of a cancellation.

14

What might be appropriate rights and remedies for the representatives of the selling syndicate should also be
considered.
(a)

Each Underwriter shall also be entitled to terminate its obligation to purchase the Shares by
written notice to that effect given to the Corporation and the Selling Shareholders at or prior to the
Time of Closing if:
(i)

material adverse change – there shall be any material change in the affairs of the
Corporation, or there should be discovered any previously undisclosed material fact
(other than a material fact related solely to any of the Underwriters) required to be
disclosed in the Preliminary Prospectus and the Prospectus or there should occur a
change (other than a change related solely to any of the Underwriters) in a material fact
contained in the Preliminary Prospectus and the Prospectus, in each case which, in the
sole opinion of the Underwriters, acting reasonably has or would be expected to have a
materially adverse effect on the market price or value of the Common Shares;

(ii)

litigation - any enquiry, action, suit, investigation or other proceeding (whether formal or
informal) is commenced, announced or threatened or any order made by any federal,
provincial or other governmental authority, including, without limitation, any Securities
Commission, Exchange, or the SEC, in relation to the Corporation, or the Corporation’s
directors and officers (except for any inquiry, actions, suit, investigation or other
proceeding based upon activities of the Underwriters and not upon activities of the
Corporation) which in the sole opinion of the Underwriters acting reasonably, operates to
prevent or restrict materially the trading of the Shares or trading of the Common Shares
or materially and adversely affects the market price or value of the Shares; or

(iii)

disaster out - if there should develop, occur or come into effect or existence any event,
action, state, condition or major financial occurrence of national or international
consequence or any law or regulation, which in the sole opinion of the Underwriters,
acting reasonably, materially adversely affects, or could reasonably be expected to
materially adversely affect, either the financial markets or the business, operations or
affairs of the Corporation and its Subsidiaries taken as a whole on a consolidated basis.

(b)

If this Agreement is terminated by any of the Underwriters, there shall be no further liability on the
part of such Underwriter or of the Corporation or Selling Shareholders to such Underwriter,
except in respect of any liability which may have arisen or may thereafter arise under [
].

(c)

The right of the Underwriters or any of them to terminate their respective obligation under this
Agreement is in addition to such other remedies as they may have in respect of any default, act
or failure to act of the Corporation in respect of any of the matters contemplated by this
Agreement. A notice of termination given by one Underwriter under this Section shall not be
binding upon the other Underwriters.

Consideration will need to be given in the co-underwriter circumstance as to whether it is an all or nothing
arrangement, that is whether in an underwritten deal there is a several obligation, and a several right to continue
or whether the transaction only proceeds if fully underwritten. This will be a business determination to be made
between the issuer and the underwriters.
Market Stabilization
Public offerings, whether of debt or equity, will frequently include market stabilization clauses. The lead agent,
or a group of agents, will frequently want the right to provide market stabilization, going into the offering, or for
a period of time after the offering, to reduce volatility in the secondary market. In a syndicated deal participation
by selling syndicate members needs to be considered - whether they will be required to participate in the
stabilization, or whether they will say or control over stabilization. In addition, extending restrictions and hold
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periods need to be considered in the context of market stabilization with a syndicated public offering. Specifically,
where there are more than one underwriter or selling syndicate member, restrictions or hold periods can ensure
that there is the control that is desired with regard to the secondary market. However, many market participants
do not want stabilization - they have engaged in transaction anticipating market volatility beneficial to themselves
or their customers, and it will be necessary to both understand the intentions of, and design appropriate controls
or releases, for selling syndicate members accordingly.
In connection with the distribution of the Shares, the Underwriters and members of their selling group (if
any) may effect transactions which stabilize or maintain the market price of the Common Shares at levels
above those which might otherwise prevail in the open market in compliance with Securities Laws. Such
stabilizing transactions, if any, may be discontinued at any time.
Obligations of the Underwriters to be Several
As noted previously, very careful consideration will need to be given by all parties, the issuer, the underwriter or
agent, and the selling syndicate members as to whether the agreement to take up equities offered in the public
equity transaction will be several among the underwriters or an all for one concept. This will be a business
arrangement negotiated deal by deal, and the specific rights of each of the underwriter as agent, and the selling
syndicate members, needs to be considered, as noted previously. The Issuer will want assurance of the success of
the entire offering while the syndicate of underwriters will likely have committed only to an agreed purchase
obligation. The size of the offering and the financial capability of the syndicate group will largely dictate the
resolution of this issue.
Subject to the terms and conditions hereof, the obligation of the Underwriters to purchase the
Underwritten Shares shall be several and not joint. The percentage of the Underwritten Shares to be
severally purchased and paid for by each of the Underwriters shall be as follows:
As is often the case in a syndicated transaction, the underwriting arrangements, where there are multiple
underwriters or underwriters as agents for selling syndicate, will be a need to consider refusal and defaults. It
will be necessary to consider how the transaction is to proceed if one of the syndicate participants refuses or
defaults in completing their portion of the share acquisition. Specifically the underwriting arrangement should
consider whether the transaction will proceed, the nature of the obligations of the remaining syndicate members,
and the sanctions on the defaulting or refusing syndicate member. The following clause is merely one
suggestion, in a transaction by transaction consideration will be needed.
If an Underwriter (a "Refusing Underwriter") shall not complete the purchase and sale of the
Underwritten Shares which such Underwriter has agreed to purchase hereunder for any reason
whatsoever, the other Underwriter (the "Continuing Underwriter") shall be entitled, at its option, to
purchase all but not less than all of the Underwritten Shares which would otherwise have been purchased
by such Refusing Underwriter. If the Continuing Underwriter does not elect to purchase the balance of the
Underwritten Shares pursuant to the foregoing:
(a)

the Continuing Underwriter shall not be obliged to purchase any of the Underwritten Shares that
any Refusing Underwriter is obligated to purchase;

(b)

the Corporation shall not be obliged to sell less than all of the Underwritten Shares; and

(c)

the Corporation shall be entitled to terminate its obligations under this Agreement arising from its
acceptance of this offer, in which event there shall be no further liability on the part of the
Corporation or the Continuing Underwriter.

The public equity transaction will necessarily involve consideration of the underwriter’s, and selling syndicate’s,
obligations and responsibilities as to compliance with securities laws. The nature of securities laws are such that
the interface of the selling syndicate participants with the public directly involves the issuer, and liabilities and
responsibilities to the issuer and the lead underwriter or agent. Accordingly, those responsibilities need to be
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clearly delineated. The following is a good outline of an approach for dealing with the selling syndicate’s and
underwriter’s responsibilities as to compliance with United States securities laws. In this case a portion of the
United States offering was being completed on a private placement basis and accordingly private placement
language has been included.
Each of the Underwriters agrees with the Corporation that:
(a)

all offers and sales of the Shares in the United States or to U.S. Persons will be effected only by
its U.S. registered broker-dealer affiliates and in accordance with all applicable laws, rules and
regulations, including without limitation, the rules and regulations of the SEC and all applicable
self-regulatory organizations governing the activities of U.S. registered broker-dealers;

(b)

each of its U.S. affiliates offering or selling Shares in the United States or to a U.S. Persons is an
SEC registered broker-dealer;

(c)

it will not, either directly or through its U.S. affiliates, solicit offers for, or offer to sell, the Shares in
the United States or to U.S. Persons by means of any form of "general solicitation or general
advertising" (within the meaning of Regulation D under the U.S. Securities Act), or in any manner
involving a public offering in the United States within the meaning of Section 4(2) of the U.S.
Securities Act;

(d)

it will solicit (and will cause its U.S. affiliates to solicit) offers and sales for the Treasury Shares
only from, and will offer and sell the Treasury Shares in the United States or to U.S. Persons only
to, persons who it reasonably believes to be Accredited Investors as defined in Rule 501 of
Regulation D;

(e)

it will inform (and cause its U.S. affiliates to inform) all purchasers of the Treasury Shares in the
United States or that are U.S. Persons that such securities have not been and will not be
registered under the U.S. Securities Act and are being sold to it pursuant to the Private
Placement Exemption without registration under the U.S. Securities Act;

(f)

the U.S. Private Placement Memorandum shall be substantially in the form provided to the
Underwriters concurrently with the filing of the Preliminary Prospectus;

(g)

it will cause its U.S. affiliates to deliver (i) a copy of the preliminary U.S. Private Placement
Memorandum together with the Preliminary Prospectus, to each offeree in the United States and
each offeree that is a U.S. Person, and (ii) at or prior to confirmation of sale of the Shares, a copy
of the U.S. Private Placement Memorandum together with the Prospectus to each purchaser;

(h)

it shall cause each of its U.S. affiliates to agree, for the benefit of the Corporation, to the same
provisions as are contained in sections (3) and (4); and

(i)

at the Closing, it will cause each of its U.S. affiliates selling Treasury Shares in the United States
or to U.S. Persons to provide to the Corporation a certificate, substantially in the form of
Appendix I to this Schedule "A", relating to the manner of the offer and sale of the Shares in the
United States and to U.S. Persons; and

(j)

at or prior to confirmation of sale of the Shares, the purchaser will have sent to each distributor,
dealer or person receiving a selling concession, fee or other remuneration that purchases the
Shares from it a confirmation or notice substantially to the following effect:

3.

Agent/Debt and Warrant Unit Issue
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To further illustrate requirements in the public capital markets, clauses have been taken from a publicly issued
combined debt and warrant issue transaction. Like the foregoing, these clauses were selected as being balanced
and reasonable clauses dealing with the agent roles and responsibilities in an agent and transaction. In this case a
best efforts offering by an agent syndicate, through a selling syndicate, to underlying investors on a public basis.
The clauses were selected both to illustrate a reasonable balancing of responsibilities between the issuer, agent and
the syndicate as to compliance with securities law requirements, and the relationship between the agent and the
syndicate. These clauses were taken from an agency agreement, entered into between the issuer and the agent.
That agreement does however contemplate the relationship between the agent and the selling syndicate, and
among the agents. Consideration will need to be given to using an underlying selling document, to address
specific issues of the relationship between the agent and its selling syndicate. Each of the issues that need to be
considered is, however, illustrated by the below clauses from the agency agreement.
The Agents further understand that the REIT has prepared and filed a preliminary short form prospectus
and an amended and restated preliminary short form prospectus and all documents relating thereto with
respect to the qualification for Distribution (as defined below) of the Debt Units and underlying
Debentures and Warrants in each of the Qualifying Provinces (as defined below) and will prepare and file
a (final) short form prospectus and all other necessary documents in order to qualify the Debt Units and
underlying Debentures and Warrants for Distribution to the public in each of the Qualifying Provinces.
Appointment of Agent
It is necessary initially to consider the basis for the appointment of an agent, or agents, in the public combined
debt and equity transaction. In similar manner to the public debt and public equity offerings, the agent, or
underwriter, will be engaged on either an underwritten basis, a bought deal basis, or a best efforts basis, and that
initial business determination will dictate the nature of many of the terms between the issuer and the agent.
There will also be the possibility of multiple agents in each of those types of offerings, in some instances with the
multiple agents taking up the full offering, and thereby forming the syndicate, and in other circumstances with
an agent or agents working with a selling syndicate. It will be necessary to understand what of those methods of
offering have been selected, and to tailor the terms of the agreement accordingly.
Based on the foregoing, and subject to the terms and conditions contained in this Agreement, the REIT
hereby appoints the Agents as the agents of the REIT to effect the sale of up to [
] Debt Units (the
"Offering"), at the Issue Price. The Agents hereby agree to act as the agent of the REIT, to effect the
sale of the Debt Units on behalf of the REIT on a "best efforts" basis to Purchasers (as defined below)
resident in the Qualifying Provinces and in those jurisdictions outside of Canada (including the United
States (as defined below)) as may be agreed to by the REIT and the Agents, acting reasonably, through
private placements or other offerings on an exempt basis and provided that the REIT shall not become
obligated to file a registration statement or prospectus outside of Canada. It is understood and agreed
that the Agents are under no obligation to purchase any of the Debt Units, although the Agents may
subscribe for Debt Units at their sole option.
The REIT hereby grants to the Agents an option (the "Over-Allotment Option"), exercisable in whole or
in part at any time up to 5:00 p.m. (Toronto time) on the 30th day following the Closing Date, to require
the REIT to issue under the Offering that number of additional Debt Units of the REIT (the "Additional
Debt Units") which is equal to [ %] of the number of Debt Units issued under the Offering to cover overallotments, if any, and for market stabilization purposes. The Additional Debt Units will have the same
terms and conditions as the Debt Units and will be issued on the same basis as the Debt Units including,
for the avoidance of doubt, with respect to the Commission (as defined below) payable to the Agents.
Agent Offering Process
Compliance with securities law remains crucial in the public mixed debt and equity market, in many instances
requiring consideration of a combination of both prospectus and private, exempt, placement requirements. It is
necessary to clearly identify the role of the agent, and determine the rights and approach which the issuer, agent
and selling syndicate member should have to ensure compliance with securities law requirements during the
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offering process.
(a)

The sale of the Debt Units to the Purchasers shall be effected in a manner that is in compliance
with applicable Securities Laws and upon the terms set out in the Prospectus and in this
Agreement. The Agents will use their best efforts to arrange for Purchasers for the Debt Units in
the Qualifying Jurisdictions in connection with the Offering; however, it is understood and agreed
that the Agents shall have no obligation to purchase any of the Debt Units.

(b)

The Agents shall have the right to invite one or more other qualified investment dealers (each, a
"Selling Firm") to form a selling group to participate in the soliciting of offers to purchase the
Debt Units, subject to the REIT agreeing to such Selling Firm being part of the selling group. The
Agents have the exclusive right to control all compensation arrangements between the members
of the selling group, which compensation shall be paid by the Agents out of the Commission. The
REIT grants all of the rights and benefits of this Agreement to any Selling Firm so appointed by
the Agents and appoints the Agents as trustees of such rights and benefits for such Selling Firms,
and the Agents hereby accept such trust and agree to hold such rights and benefits for and on
behalf of such Selling Firms. The Agents shall ensure that any Selling Firm appointed pursuant to
the provisions of this Section or with whom the Agents have a contractual relationship with
respect to the Offering, if any, agrees with the Agents to comply with the covenants and
obligations given by the Agents herein. The Agents agree that the REIT is entitled to rely on the
representations, warranties and covenants made by any such Selling Firm to the Agents in any
selling firm agreement or otherwise and any such Selling Firm will acknowledge and agree that
the Agents shall act as trustee for the REIT of the representations, warranties and covenants
under any selling firm agreement or otherwise and that the REIT shall be entitled to enforce these
representations, warranties and covenants directly and on its own behalf against any such Selling
Firm.

All capital market transactions involve elements of due diligence, which is frequently undertaken by the agent,
underwriter, or selling agent, for and on behalf of both the selling syndicate and the ultimate purchasing
investors. In many jurisdictions that lead agent is required to certify the prospectus certifying that they are not
aware of any misrepresentation or material omission. The role and responsibility of the parties to the
transaction, particularly where there are multiple agents, or where there is an agent and selling syndicate, needs
to be clearly understood and the protocols set out. Allocations of duties and responsibilities, the ability to rely on
a transaction party, and the ability of a party to direct, review and investigate all need to be considered. In the
following example the agent assumed the responsibility for due diligence, which would result in responsibility to
its selling syndicate, and potentially to the investors dependent upon the nature of the prospectus involvement
requirements.
Due Diligence. Prior to the filing of the Final Prospectus, Documents Incorporated by Reference and any
Supplementary Materials, the REIT shall permit the Agents to review each of the Final Prospectus, any
Documents Incorporated by Reference and any Supplementary Materials and shall allow the Agents to
continue to conduct any due diligence investigations which they reasonably require in order to fulfill their
obligations as agents under Securities Laws and in order to enable them to responsibly execute the
certificate in the Final Prospectus required to be executed by each of them. The REIT shall provide the
Agents with full and free access to, and on request of the Agents (acting reasonably), copies of all
materials and documents used or created in connection with the due diligence investigations or the
Offering. Furthermore, the REIT must, at all reasonable times before the Closing Date or during, or in
relation to, any threatened or pending inquiry, investigation or action, claim or proceeding arising in
connection with the matters contemplated herein to which the Agents are a party or participant, provide
reasonable and free access to the premises, books and records of the REIT and any Subsidiaries to
enable each such person(s) to obtain any information in relation to the REIT or Subsidiary and any other
matters which the Agents reasonably require in relation to the Offering or any such inquiry, investigation
or action, claim or proceeding.
The following are illustrative of the obligations which are frequently imposed on an agent, and ultimately the
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selling syndicate, in the public combined debt and equity offering. These are not universal, but provide a
reasonable outline of the allocation of duties and responsibilities. These are the obligations which are
reasonably expected to be provided by the agent and selling group to the issuer to ensure protection of the issuer
as to compliance with applicable law. The allocation is not universal and needs to be carefully considered for
each transaction.

Distribution and Certain Obligations of the Agent.
(a)

The Agents shall, and shall require any Selling Firm to agree to, comply with Securities Laws in
connection with the Distribution of the Debt Units and shall offer the Debt Units for sale to the
public directly and through Selling Firms upon the terms and conditions set out in the Prospectus
and this Agreement. The Agents shall, and shall require any Selling Firm to, offer for sale to the
public and sell the Debt Units only in those jurisdictions where they may be lawfully offered for
sale or sold. The Agents shall: (i) use all commercially reasonable efforts to complete and cause
each Selling Firm to complete the Distribution of the Debt Units as soon as reasonably
practicable; (ii) not make any representation or warranty with respect to the REIT or its securities
other than as set forth in the Prospectus or any Supplementary Material; and (iii) promptly notify
the REIT when, in their opinion, the Agents and the Selling Firms have ceased Distribution of the
Debt Units and provide a breakdown of the number of Debt Units distributed in each of the
Qualifying Jurisdictions where such breakdown is required for the purpose of calculating fees
payable to the Securities Regulators.

(b)

The Agents shall, and shall require any Selling Firm to agree to, distribute the Debt Units in a
manner which complies with and observes all applicable laws and regulations, including, for
greater certainty, all Securities Laws, in each jurisdiction into and from which it may offer to sell
the Debt Units or distribute the Prospectus, any Supplementary Material or the U.S. Private
Placement Memorandum in connection with the Distribution of the Debt Units and will not, directly
or indirectly, offer, sell or deliver any Debt Units or deliver the Prospectus, any Supplementary
Material or the U.S. Private Placement Memorandum to any person in any jurisdiction other than
in the Qualifying Provinces except in a manner which will not require the REIT to comply with the
registration, prospectus, filing, continuous disclosure or other similar requirements under the
applicable Securities Laws of such other jurisdictions or pay any additional governmental filing
fees (other than any filing fees required to comply with state securities or "blue sky" laws in the
United States) which relate to such other jurisdictions. Subject to the foregoing, the Agents and
any Selling Firm shall be entitled to offer and sell the Debt Units in the United States solely
pursuant to an applicable exemption or exemptions from the registration requirements of the U.S.
Securities Act and applicable United States state Securities Laws and in other international
jurisdictions in accordance with any applicable securities and other laws in the jurisdictions in
which the Agents and/or Selling Firms offer the Debt Units. Any offer or sale of the Debt Units in
the United States shall be made in accordance with the terms and conditions set out in Schedule
"A" to this Agreement, which terms and conditions and the representations, warranties and
covenants of the parties therein, are hereby incorporated by reference in and shall form part of
this Agreement.

(c)

For the purposes of this Section, the Agents shall be entitled to assume that the Debt Units are
qualified for distribution in any Qualifying Jurisdiction where a receipt for the Final Prospectus
shall have been obtained from the Principal Regulator issued under the Passport System
evidencing that a receipt has been issued for the Final Prospectus by or on behalf of each of the
Securities Regulators following the filing of the Final Prospectus, unless otherwise notified in
writing.

Closing Process
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The following is a brief outline of a closing protocol for a public combined debt and equity issue. As was the case
with pubic equity offering, it is necessary to consider whether syndicate members, multiple agents or an agent
and selling syndicate, need to consider direct involvement in the closing. The protocols must at all times consider
the rights and obligations of the selling syndicate, and the closing protocol consider the appropriate means of
providing notification, completing drawdown of funds, and distributing the securities which are the subject of the
issuance. These must be considered on a transaction specific basis, and more detailed review undertaken in a
multi-jurisdictional, particularly multiple time zone, closing. Where the selling syndicate is broadly based,
specific issues around notice, timing for funding, timing for closing, and timing for announcements all need to be
considered based upon the jurisdictions of the investors involved.
(a)

The purchase and sale of the Debt Units and the Additional Debt Units, respectively, for which
orders have been received, shall be completed at the Closing Time and the Over-Allotment
Closing Time, respectively, at the offices of [
] or at such other place as the Agents and the
REIT may agree. Prior to the Closing Time, and the Over-Allotment Closing Time, respectively,
the REIT shall arrange for [
] to effect an instant deposit of the Debentures and Warrants
underlying the Debt Units or Additional Debt Units, as applicable, to or for the account of the
Agents with [
] on the Closing Date to such instant deposit number as the Agents shall
advise against payment of the aggregate purchase price for the Debt Units or Additional Debt
Units, as applicable. No certificates evidencing the Debt Units will be issued to Purchasers,
except in limited circumstances (including in respect of any Debt Units sold in the United States
pursuant to Schedule "A"), and registration will be made with the depository services of [
].

(b)

The Agents may exercise the Over-Allotment Option, in whole or in part, at any time up to 5:00
th
p.m. (Toronto time) on the 30 day following the Closing Date (for these purposes, the Closing
Date shall not be counted) by delivery of a written notice (an "Over-Allotment Notice") to the
REIT specifying the number of Additional Debt Units in respect of which the Over-Allotment
Option is being exercised and the date for delivery of the Debentures and Warrants comprising
the Additional Debt Units (the "Over-Allotment Closing Date"); provided, however, that the
Over-Allotment Closing Date shall not be:
(i)

earlier than the later of (i) the Closing Date or (ii) three Business Days after the date on
which the Over-Allotment Notice is delivered to the REIT; or

(ii)

later than five Business Days after the date on which the Over-Allotment Notice is
delivered to the REIT.

As has been the case for both the public debt and public equity issue, the combined debt and equity transaction
will also involve specific triggering circumstances which will allow the agent to terminate the transaction. The
determination in the syndicated deal, whether multiple agents or a selling syndicate will be the involvement of
parties other than the lead agent in the making of the determination to terminate. Issues around indemnity, and
cost recovery, also need to be considered. In many instances the lead agent will take the sole responsibility, and
have the sole right, as to termination and will be the sole party able to recover costs and expenses. This may not
be universally applicable, particularly where there are multiple agents, and in those circumstances at least the
direct agent group, participating in the transaction, will frequently have a say. Extension to a broader selling
syndicate may be suitable in some circumstances.
Termination Events. In addition to any other remedies which may be available to the Agents, any Agent
shall be entitled, at its sole option, to terminate and cancel, without any liability on the part of the Agent,
all of its obligation under this Agreement and the obligations of any Purchaser in relation to the Offering,
by written notice to that effect given to the REIT at any time prior to the Closing Time, if:
(a)

the Agent is not satisfied, in its sole discretion, with its due diligence review and investigations
respecting the REIT, its business and operations;
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(b)

there should be discovered any material fact which existed as of the date hereof but which has
not been publicly disclosed which, in the sole opinion of the Agent, has or would be expected to
have a significant adverse effect on the market price or value of the securities of the REIT;

(c)

there is, in the sole opinion of the Agent, a material change or a change in any material fact or
new material fact shall arise which would be expected to have a significant adverse effect on the
business, affairs, cash flows or profitability of the REIT or on the market price or the value of the
securities of the REIT;

(d)

the state of the Canadian, United States or international financial markets is such that, in the sole
opinion of the Agent, it would be unprofitable to offer or continue to offer the Debt Units for sale;

(e)

there should develop, occur or come into effect any event of any nature, including without
limitation, terrorism, accident, or new or change in governmental law or regulation or other
condition or financial occurrence of national or international consequence, which, in the sole
opinion of the Agent, acting reasonably, has or would be expected to have a significant adverse
effect on the financial markets generally or the business, affairs, operations or profitability of the
REIT or the market price or value of the securities of the REIT;

(f)

any inquiry, action, suit, proceeding or investigation (whether formal or informal) (including
matters of regulatory transgression or unlawful conduct), is commenced, announced or
threatened in relation to the REIT or any one of the officers or trustees of the REIT or any of its
principal unitholders which, in the sole opinion of the Agent, acting reasonably, has or would be
expected to have a significant adverse effect on the market price or value of the securities of the
REIT;

(g)

any order to cease trading in securities of the REIT is made or threatened by a securities
regulatory authority; or

(h)

the REIT is in breach of any material term, condition or covenant of this Agreement or any
material representation or warranty given by the REIT in the Agreement becomes or is false.

In similar manner to the immediately prior comment, participation by selling syndicate members in the release
from duties and responsibilities needs to be considered. It is necessary to consider whether any agent
responsibilities to the selling syndicate need to be preserved, and whether the selling syndicate should obtain a
similar release if there has been no direct obligation on the part of the issuer.
Exercise of Termination Right. If this Agreement is terminated by an Agent, there shall be no further
liability on the part of such Agent or of the REIT to the Agent, except in respect of any liability which may
have arisen or may thereafter arise which remain in full force and effect. The right of the Agents to
terminate their obligations under this Agreement is in addition to such other remedies as it may have in
respect of any default, act or failure to act of the REIT in respect of any of the matters contemplated by
this Agreement.
In the public transaction the issuer provides an indemnity, the scope and nature of the indemnity that follows is
reasonably balanced, but provides a thorough outline of an indemnity in favour of the agent. The issue for the
syndicated transaction will be the extent of the indemnity as to participants other than a direct or lead agent.
Where there are multiple agents, regardless of the designation as lead, or otherwise, it would be usual to extend
the indemnity to all of the active agents particularly those who directly interface with the issuer or the
purchasers, this will depend on the nature of the participation, the timing of the involvement, and the nature and
extent of the agreement of the selling syndicate take responsibility for and participate in the issuance.
Indemnity and Contribution.
(a)

The REIT hereby agrees to indemnify and hold the Agents, each of the Selling Firms (to the
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extent the REIT has consented in writing to such Selling Firm being part of any selling group) and
each of their respective affiliates (referred to in this Section collectively, as the "Agents") and
the directors, officers, partners, employees and shareholders of the Agents (hereinafter referred
to as the "Personnel", and together with the Agents, the "Indemnified Parties") harmless from
and against any and all expenses, losses (other than loss of profits), claims, actions, damages or
liabilities, whether joint or several (including the aggregate amount paid in reasonable settlement
of any actions, suits, proceedings or claims) (each a "Claim" and collectively, the "Claims"), and
the reasonable fees and expenses of its counsel that may be incurred in advising with respect to
and/or defending any Claim that may be made against the Agents, to which the Agents and/or
their Personnel may become subject or otherwise involved in any capacity under any statute or
common law or otherwise insofar as such expenses, losses, claims, damages, liabilities or
actions arise out of or are based, directly or indirectly, upon the performance of professional
services rendered to the REIT by the Agents and their Personnel hereunder or otherwise in
connection with the matters referred to in this Agreement including, without limitation, in any way
caused by, or arising directly or indirectly from, or in consequence or caused by or arising directly
or indirectly from or in consequence of:
(i)

a material breach of, or default under, any term, condition, covenant or agreement of the
REIT made or contained herein or in any other document of the REIT delivered pursuant
hereto or made by the REIT in connection with the sale of the Debt Units;

(ii)

a breach of any representation or warranty of the REIT made or contained herein or in
any other document of the REIT delivered pursuant hereto or in connection with the sale
of the Debt Units being or being alleged to be untrue, false or misleading;

(iii)

any negligence or wilful misconduct by the REIT relating to or connected with the sale by
the REIT of the Debt Units;

(iv)

any omission or alleged omission to state in any of the Final Prospectus, Supplementary
Material or U.S. Private Placement Memorandum (including, for greater certainty, the
Documents Incorporated by Reference) or in any certificate of the REIT delivered under
this Agreement or pursuant to this Agreement any fact (except facts relating solely to the
Agents), required to be stated in such document or necessary to make any statement in
such document not misleading in light of the circumstances under which it was made;

(v)

any order made or enquiry, investigation or proceedings commenced or threatened by
any securities regulator or other competent authority, not based upon the activities or
alleged activities of the Agents, based upon any untrue, false or misleading statement or
omission or alleged untrue, false or misleading statement or omission or any
misrepresentation or alleged misrepresentation made by the REIT; or

(vi)

the non-compliance or alleged non-compliance by the REIT with any of the Securities
Laws relating to or connected with the sale by the REIT of the Debt Units, including the
REIT's non-compliance with any statutory requirement to make any document available
for inspection,

provided that, in the event and to the extent that a court of competent jurisdiction in a final
judgment from which no appeal can be made or a regulatory authority in a final ruling from which
no appeal can be made shall determine that the liabilities, claims, actions, suits, proceedings,
losses, costs, damages or expenses resulted from a material breach of the Agreement by the
Agents or from breach of applicable laws by the Agents or the Personnel or from the negligence,
wilful misconduct or fraudulent act of the Agents or the Personnel, this indemnity shall not apply
to such Indemnified Parties and such Indemnified Party shall reimburse to the REIT any funds
advanced by the REIT in respect of such claim.
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(b)

If for any reason, the foregoing indemnification is unavailable to the Indemnified Parties or
insufficient to hold them harmless, then the REIT shall contribute to the amount paid or payable
by the Indemnified Parties as a result of such expense, loss, claim, damage or liability in such
proportion as is appropriate to reflect not only the relative benefits received by the REIT on the
one hand and the Agents on the other hand but also the relative fault of the REIT and the Agents,
as well as any relevant equitable considerations; provided that the REIT shall, in any event,
contribute to the amount paid or payable by the Indemnified Parties as a result of such expense,
loss, claim, damage or liability, any excess of such amount over the amount of the fees actually
received by the Agents pursuant to this Agreement. The rights to contribution provided in this
Section shall be in addition to and not in derogation of any other right to contribution which the
Indemnified Parties may have by statute or otherwise at law.

(c)

Promptly after receipt of notice of the commencement of any legal proceeding against the Agents
(or any of them) or any of their Personnel or after receipt of notice of the commencement of any
investigation, which is based, directly or indirectly, upon any matter in respect of which
indemnification may be sought from the REIT, the Agents will notify the REIT in writing of the
commencement thereof and, throughout the course thereof, will provide copies of all relevant
documentation to the REIT, will keep the REIT advised of the progress thereof and will discuss
with the REIT all significant actions proposed. The omission so to notify the REIT shall not relieve
the REIT of any liability which the REIT may have to the Agents except only to the extent that any
such delay in giving or failure to give notice as herein required materially prejudices the defence
of such action, suit, proceeding, claim or investigation or results in any material increase in the
liability which the REIT would otherwise have under this Section had the Agents not so delayed in
giving or failed to give the notice required hereunder.

(d)

Notwithstanding that the REIT will undertake the investigation and defence of any Claim, the
Indemnified Parties will have the right to employ one separate counsel in each applicable
jurisdiction with respect to such Claim and participate in the defence thereof, but the fees and
expenses of such counsel will be at the expense of the Indemnified Parties unless:
(i)

employment of such counsel has been authorized in writing by the REIT;

(ii)

the REIT has not assumed the defence of the action within a reasonable period of time
after receiving notice of the claim;

(iii)

the named parties to any such claim include the REIT, and any of the Indemnified Parties,
and the Indemnified Parties shall have been advised by counsel to the Indemnified Parties
that there may be a conflict of interest between the REIT and any Indemnified Party; or

(iv)

there are one or more defences available to the Indemnified Parties which are different
from or in addition to those available to the REIT, as the case may be;

in which case such fees and expenses of such counsel to the Indemnified Parties will be for the
account of the REIT. The rights accorded to the Indemnified Parties hereunder shall be in
addition to any rights the Indemnified Parties may have at common law or otherwise.
(e)

The REIT shall be entitled, at its own expense, to participate in and, to the extent it may wish to
do so, assume the defence of any suit brought to enforce a claim under this Section, provided
such defence is conducted by experienced and competent counsel. Upon the REIT notifying the
Agents in writing of its election to assume the defence and retaining counsel, the REIT shall not
be liable to the Agents for any legal expenses subsequently incurred by the Agents in connection
with such defence. If such defence is assumed by the REIT, the REIT throughout the course
thereof will provide copies of all relevant documentation to the Agents, will keep the Agents
advised of the progress thereof and will discuss with the Agents all significant actions proposed.
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(f)

(g)

4.

No admission of liability and no settlement of any action, suit, proceeding, claim or investigation
shall be made without the consent of the Agents affected. No admission of liability shall be made
and the REIT shall not be liable for any settlement of any action, suit, proceeding, claim or
investigation made without its consent.
With respect to any Indemnified Party who is not a party to this Agreement, the Agents shall
obtain and hold the rights and benefits of this section in trust for and on behalf of such
Indemnified Party.

Syndicated Debt Transactions - London, European Union

The following are selected clauses taken from a transaction document based upon the Loan Marketing
Association’s (a London based organization) recommendations for syndicate and agency language. The
document was developed based upon the recommendations of the LMA, which are similar to, but far from
identical to, the LSTA recommendations which are generally used in North America. The drafting style and
approach of UK and European Union drafters is a much simpler, plain language approach, and that is reflected
in the clauses that follow. These clauses have been selected to provide a counterpart, and supplement to the wellknown LSTA provisions, indicating a difference approach in some circumstances, at least as to drafting. These
clauses were taken from a multi-jurisdictional transaction, primarily involving home base in the UK, with
extensive European involvement. These clauses are useful in a North American transaction, both where there is
multi-jurisdictional involvement by jurisdictions outside of North America, but also to help to illustrate other
approaches that might be useful in tailoring the North American document. With emerging global trends and
norms it is important to recognize the approaches to the agency and syndication arrangements in jurisdictions
other than the United States. The clauses were selected as being relevant to an agent in a transaction, with a
specific focus on the agency provisions.
It is necessary in all syndicate transactions to contemplate the possibility of a lender defaulting on its obligations.
Increasingly complex protocols are being included for lender default, largely as a consequence of lender failures
during the credit crisis. Consideration will need to be given to the nature of the syndicate, the participation by
individual members, the consequences of a syndicate member failure or default, and the willingness of other
syndicate members to take up responsibilities in these circumstances. These will depend upon the nature of the
syndicate participants, in many cases, and on the requirements of the issuer as to assurance of full syndicate
participation.
"Defaulting Lender" means any Lender:
(a)

which has failed to make its participation in a Loan available or has notified the Agent that it will
not make its participation in a Loan available [
] in accordance with this Agreement or has
failed to provide cash collateral if such is provided for;

(b)

which has otherwise rescinded or repudiated a Credit Document; or

(c)

with respect to which an Insolvency Event has occurred and is continuing,

unless, in the case of paragraph (a) above:
(i)

its failure to pay is caused by:
(A)

administrative or technical error; or

(B)

[

]; and

payment is made within [ ] Business Days of its due date; or
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(ii)

the Lender is disputing in good faith whether it is contractually obliged to make the
payment in question.

"Impaired Agent" means the Agent at any time when:
(a)

it has failed to make (or has notified a Party that it will not make) a payment required to be made
by it under the Credit Documents by the due date for payment;

(b)

the Agent rescinds or repudiates a Credit Document;

(c)

if it is a Defaulting Lender, or

(d)

an Insolvency Event has occurred and is continuing with respect to the Agent;

unless, in the case of paragraph (a) above:
(i)

its failure to pay is caused by:
(A)

administrative or technical error; or\

(B)

[

];

and payment is made within [___] Business Days of its due date; or
(ii)

the Agent is disputing in good faith whether it is contractually obliged to make the
payment in question.

"Non-Acceptable L/C Lender" means a Lender under the Revolving Facility which:
(a)

is not an Acceptable Bank within the meaning of paragraph (a) of the definition of "Acceptable
Bank" (other than a Lender which each Issuing Bank has agreed is acceptable to it
notwithstanding that fact); or

(b)

is a Defaulting Lender; or

(c)

has failed to make (or has notified the Agent that it will not make) a payment to be made by it
hereunder to or for the account of any other Finance Party in its capacity as Lender by the due
date for payment.

Cash collateral by Non-Acceptable L/C Lender
(a)

If, at any time, a Lender under the Revolving Facility is a Non-Acceptable L/C Lender, the Issuing
Bank may, by notice to that Lender, request that Lender to pay and that Lender shall pay, on or
prior to the date falling [___] Business Days after the request by the Issuing Bank, an amount
equal to that Lender's L/C Proportion of the outstanding amount of a Letter of Credit and in the
currency of that Letter of Credit to an interest-bearing account held in the name of that Lender
with the Issuing Bank.

(b)

The Non-Acceptable L/C Lender to whom a request has been made in accordance with
paragraph (a) above shall enter into a security document or other form of collateral arrangement
over the account, in form and substance satisfactory to the Issuing Bank, as collateral for any
amounts due and payable under the Finance Documents by that Lender to the Issuing Bank in
respect of that Letter of Credit.

(c)

Until no amount is or may be outstanding under that Letter of Credit, withdrawals from the
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account may only be made to pay to the Issuing Bank amounts due and payable to the Issuing
Bank by the Non-Acceptable L/C Lender under the Finance Documents in respect of that Letter of
Credit.
(d)

If a Lender who has provided cash collateral in accordance with this Clause:
(i)
(ii)

ceases to be a Non-Acceptable L/C Lender; and
no amount is due and payable by that Lender in respect of a Letter of Credit,

that Lender may, at any time it is not a Non-Acceptable L/C Lender, by notice to the Issuing Bank
request that an amount equal to the amount of the cash provided by it as collateral in respect of
that Letter of Credit (together with any accrued interest) standing to the credit of the relevant
account held with the Issuing Bank be returned to it and the Issuing Bank shall pay that amount to
the Lender within [___] Business Days after the request from the Lender (and shall cooperate
with the Lender in order to procure that the relevant security or collateral arrangement is released
and discharged).

Concepts of the issuing bank, usually meaning the letter of credit issuer, but at times meaning a hedge fund
provider as well, have been included merely to illustrate that agency, and agent in transactions, involve several
roles. It is frequent that the agent, or a lead, takes responsibility for matters such as hedging, accounts, collateral
control, letter of credit issuance and swing line issuance (the swing line will be either the temporary advances
made on a daily or weekly basis by one lender for ease of administration that are then taken out by an all
syndicate advance or other form of temporary advance for convenience that is to be replaced by a facility
advance. These all need to be considered in the context of the transaction, the roles allocated, the consequences
of advance or failure to advance all considered. These are matters which intimately effect the syndicate goals
and responsibilities, and generally will be fully negotiated.
"Issuing Bank" means each Lender which has agreed to be an Issuing Bank pursuant to the terms of this
Agreement (and if more than one Lender has so agreed, such Lenders shall be referred to, whether
acting individually or together, as the "Issuing Bank") agreeing to issue Letters of Credit.
The majority lender definition included herein is for example only. Lender approvals are generally subdivided
into four levels of approval, one for ordinary day to day, one for matters of some but not material significance,
and one for matters of material significance but not considered to reach the level of the requirement for
unanimous approval, and matters requiring unanimous approval. Day to day management and administration is
frequently delegated to the agent, without lender approval. Minor changes, such as a waiver of a technical
default, frequently require only approval by a majority, of principal amount held, perhaps coupled with a
majority of lenders as well. More material changes, such as a change to a covenant, or a waiver of a payment
default, will usually require a higher level of approval, frequently 662/3 or 75% of the principal amount, and at
times the syndicate numbers. Matters which require unanimous approval are generally those which change the
business dynamic such as a change in committed amounts, rates, payment profile and similar. Matters such as
the right to require action be taken or waive defaults is frequently done at a 662/3 or 75% level. The smaller
syndicate, club deal, may require unanimous approval for all steps and actions but this generally proves awkward
to the operation of the syndicate. Each of the matters to be considered, and the voting rights in relation to those
matters needs to be carefully considered and drafted.
"Majority Lenders" means:
(a)

[(for the purposes of paragraph (a) of Clause [
] (Required consents) in the context of a
waiver in relation to a proposed Utilisation of the Revolving Facility (other than a Utilisation on the
Closing Date) of the condition in Clause [
] (Further conditions precedent)), a Lender or
2/3
Lenders whose Revolving Facility Commitments aggregate more than 66 per cent. of the Total
Revolving Facility Commitments; and
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(b)

2

(in any other case), a Lender or Lenders whose Commitments aggregate more than 66 /3 per
cent. of the Total Commitments (or, if the Total Commitments have been reduced to zero,
2/3
aggregated more than 66
per cent. of the Total Commitments immediately prior to that
reduction).]

"Know your customer" checks
Lenders increasingly face regulatory requirements around "know your client", and similar. These will often
involve insuring that the borrower group does not include prohibited entities, such as might be the case under
Patriot Act or OFAC requirements in the United States. This requires that someone take the responsibility for
obtaining the required information for regulatory compliance, have responsibility for its accuracy, and report on
such to the syndicate. The determination will need to be made early on whether syndicate members will be
directly responsible for obtaining such information and satisfying themselves with regard to the issuer and its
affiliates, or whether the agent will take that role on for the syndicate. These responsibilities need to be clearly
delineated in the agreements, and the appropriate notices, deliveries, and direction included in the protocol.
(a)

To assist each Lender to comply with "know your customer" or similar identification procedures in
circumstances where the necessary information is not already available to it, each Obligor shall
promptly upon the request of the Agent or any Lender supply, or procure the supply of, such
documentation and other evidence as is reasonably requested by the Agent (for itself or on behalf
of any Lender) or any Lender in order for the Agent, such Lender or to carry out and be satisfied it
has complied with all necessary "know your customer" or other similar checks under all applicable
laws and regulations pursuant to the transactions contemplated in the Credit Documents.

(b)

Each Lender shall promptly upon the request of the Agent supply, or procure the supply of, such
documentation and other evidence as is reasonably requested by the Agent (for itself) in order for
the Agent to carry out and be satisfied it has complied with all necessary "know your customer" or
other similar checks under all applicable laws and regulations pursuant to the transactions
contemplated in the Credit Documents.

(c)

The Parent shall, by not less than [
] Business Days' prior written notice to the Agent, notify
the Agent (which shall promptly notify the Lenders) of its intention to request that one of its
Subsidiaries becomes an Additional Obligor.

(d)

Following the giving of any notice pursuant to paragraph (c) above, if the accession of such
Additional Obligor obliges the Agent or any Lender to comply with "know your customer" or
similar identification procedures in circumstances where the necessary information is not already
available to it, the Parent shall promptly upon the request of the Agent or any Lender supply, or
procure the supply of, such documentation and other evidence as is reasonably requested by the
Agent (for itself or on behalf of any Lender) or any Lender (for itself or on behalf of any
prospective new Lender) in order for the Agent or such Lender or any prospective new Lender to
carry out and be satisfied it has complied with all necessary "know your customer" or other similar
checks under all applicable laws and regulations pursuant to the accession of such Subsidiary to
this Agreement as an Additional Obligor.

The issuers will often want to have some say in the formation of the syndicate, particularly where this will be a
private placement, smaller, syndicate where they may have direct, or close to direct, dealings with the syndicate
participants. Also if the syndication is not on a bought or underwritten basis, the issuer will be concerned to
ensure that they clearly understand the responsibilities and protocols for the syndication process.
Syndication - The Borrower shall provide reasonable assistance to the Arranger in the preparation of the
Information Memorandum and the primary syndication of the Facilities (including, without limitation, by
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making Senior Management available for the purpose of making presentations to, or meeting, potential
lending institutions) and will comply with all reasonable requests for information from potential syndicate
members prior to completion of syndication.
It will be necessary to ensure that responsibility for the preparation, accuracy, and release, of issuer information
is clearly outlined, delineating responsibility between the agent, and the remaining syndicate members in a clear
and enforceable manner.
Conditions of assignment or transfer - (a)
An Existing Lender must consult with the Parent for no
more than [
] days before it may make an assignment or transfer in accordance with Clause 3.1
(Assignments and transfers by the Lenders) unless the assignment or transfer is:

(b)

(i)

to another Lender or an Affiliate of a Lender;

(ii)

if the Existing Lender is a fund, to a fund which is a Related Fund of the Existing Lender;
or

(iii)

made at a time when an Event of Default is continuing.]

The consent of the Issuing Bank is required for any assignment or transfer by an Existing Lender
of any of its rights and/or obligations under the Revolving Facility.

The following is a relatively common limitation of responsibility for existing lenders when they sell assignments
or participations. Assignment of participation language is included in essentially all private placement
syndicated transactions. These clauses restrict the rights, require consent, or specifically allow, assignments and
participations by existing lenders. In addition to outlining those rights and protocols, the agreements frequently
pre-set the terms on which the assignment or participation is undertaken. That is, there will be provisions
dealing with whether the existing lender continues to have duties and responsibilities or liabilities, whether they
are fully released, whether the newly arriving lender gets additional representations, warranties, covenants or
support from the existing lender or from the agent. These will be crafted for specific transactions but the
following is a reasonably standard set of protocols.
Limitation of responsibility of Existing Lenders - (a)Unless expressly agreed to the contrary, an Existing
Lender makes no representation or warranty and assumes no responsibility to a New Lender for:
(i)

the legality, validity, effectiveness, adequacy or enforceability of the Transaction
Documents, the Transaction Security or any other documents;

(ii)

the financial condition of any Obligor;

(iii)

the performance and observance by any Obligor of its obligations under the Transaction
Documents or any other documents; or

(iv)

the accuracy of any statements (whether written or oral) made in or in connection with
any Transaction Document or any other document,

and any representations or warranties implied by law are excluded.
(b)

Each New Lender confirms to the Existing Lender, the other Finance Parties and the Secured
Parties that it:
(i)

has made (and shall continue to make) its own independent investigation and
assessment of the financial condition and affairs of each Obligor and its related entities in
connection with its participation in this Agreement and has not relied exclusively on any
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information provided to it by the Existing Lender or any other Finance Party in connection
with any Transaction Document or the Transaction Security; and
(ii)

will continue to make its own independent appraisal of the creditworthiness of each
Obligor and its related entities whilst any amount is or may be outstanding under the
Finance Documents or any Commitment is in force.

The following clause is a very simple appointment, giving the agent very broad authority. This will generally not
be suitable, and more clear agency language around the delegated rights and powers to the agent will normally
be merited. This will need careful consideration as to a responsible balancing of the rights and entitlements of
the syndicate participants, as to the matters over which they should have control, and the need for a simple,
efficient, protocol for execution and delivery of documentation, and undertaking of the steps of notice, approvals,
and similar.
Appointment of the Agent - (a) Each of the Arranger, the Lenders and the Issuing Bank appoints the
Agent to act as its agent under and in connection with the Credit Documents.
(b)

Each of the Arranger, the Lenders and the Issuing Bank authorises the Agent to exercise the
rights, powers, authorities and discretions specifically given to the Agent under or in connection
with the Credit Documents together with any other incidental rights, powers, authorities and
discretions.

Duties of an agent will generally be explicitly set out in agreements in order to establish the responsibility and
liability of the agent and to establish the expectations that the syndicate members should have as to the matters
that the agent will be undertaking on their behalf. This list should be carefully considered and the following
would be a bare minimum. More extensive lists will generally be suitable but need to be considered specific to the
transaction, the nature and number of the members of the syndicate, the nature of the transaction and the
approval rights negotiated by the syndicate members. The taking on of duties and responsibilities will naturally
have inherent in it the taking of liability and responsibility and will frequently be a heavily negotiated part of the
agreement. Reference should be made to the LSTA terms for some assistance in reviewing the standard protocol
for agent responsibilities.
Duties of the Agent - (a) Subject to paragraph (b) below, the Agent shall promptly forward to a Party the
original or a copy of any document which is delivered to the Agent for that Party by any other Party.
(b)

Paragraph (a) above shall not apply to any Transfer Certificate, any Assignment Agreement or
any Increase Confirmation.

(c)

Except where a Finance Document specifically provides otherwise, the Agent is not obliged to
review or check the adequacy, accuracy or completeness of any document it forwards to another
Party.

(d)

If the Agent receives notice from a Party referring to this Agreement, describing a Default and
stating that the circumstance described is a Default, it shall promptly notify the other Finance
Parties.

(e)

If the Agent is aware of the non-payment of any principal, interest, commitment fee or other fee
payable to a Finance Party (other than the Agent, the Arranger or the Security Agent) under this
Agreement it shall promptly notify the other Finance Parties.

The following clause is somewhat unusual, and would be limited to use in a large syndicate, where there is
frequent trading or changes in syndicate composition. In a smaller syndicate, with relatively fixed commitments
and notice and consent requirements for assignment such a clause would not be necessary.
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(f)

The Agent shall provide to the Borrower[, within [
] Business Days of the last Business Day of
each calendar month]/[within [
] Business Days of a request by the Borrower (but no more
frequently than once per calendar month)], a list (which may be in electronic form) setting out the
names of the Lenders [as at that Business Day]/[as at the date of that request], their respective
Commitments, the address and fax number (and the department or officer, if any, for whose
attention any communication is to be made) of each Lender for any communication to be made or
document to be delivered under or in connection with the Finance Documents, the electronic mail
address and/or any other information required to enable the sending and receipt of information by
electronic mail or other electronic means to and by each Lender to whom any communication
under or in connection with the Finance Documents may be made by that means and the account
details of each Lender for any payment to be distributed by the Agent to that Lender under the
Finance Documents.

(g)

The Agent's duties under the Finance Documents are solely mechanical and administrative in
nature.

We have included the note as to the role of a party known as an "arranger", several other roles are frequently
considered in these documents such as administrative agent, document agent, and collateral agent among others.
Each of these roles should be considered, and the relationship of the party, in that role, to the remaining
members of the syndicate and the issuer needs to be considered and documented appropriately. A balancing of a
need to reasonably rely upon performance of those duties, and protection for the party performing those duties,
needs to be achieved as a balanced and reasonable clause is negotiated.
Role of the Arranger. Except as specifically provided in the Finance Documents, the Arranger has no
obligations of any kind to any other Party under or in connection with any Finance Document.
No fiduciary duties - (a) Nothing in this Agreement constitutes the Agent, the Arranger and/or the Issuing
Bank as a trustee or fiduciary of any other person.
(b)

None of the Agent, the Security Agent, the Arranger, the Issuing Bank or any Ancillary Lender
shall be bound to account to any Lender for any sum or the profit element of any sum received by
it for its own account.

Allowing or restricting business between a member of a syndicate, and the borrowing group, requires careful
consideration and a fulsome protocol included in the agreement outlining these issues. If members of the
syndicate, including the agent, or specific members of the syndicate group, are freely allowed to do business,
other than that comprised in the credit documentation under consideration, with the borrower group then this
should be stated and carved out from any duties or responsibilities established under the credit agreement.
Syndicate members should consider whether these permissions or restrictions should be provided to the agent or
other members of the syndicate, as the undertaking of other business is often a lucrative arrangement for the
financial institutions allowed to undertake it, and the right to provide other banking services, other credit
services, or hedging products is often avidly sought. The credit agreement will need in those circumstances to
contemplate the credit consequences of those other arrangements, and particularly in a secured transaction, the
priority of entitlement and payment. Matters such as set off if one of the banking services able to be provided is
the operating accounts need to be considered and the rights allocated among the syndicate members must be seen
as suitable. The clause below encloses language that is somewhat unusual in North America in that it gives
broad permission to the agents and arrangers, but is frequently found in non-North American documentation.
North American documentation will generally be more restrictive of rights to undertake business, other than the
credit arrangements, with members of the borrowing group, or will provide for a sharing of the benefits of such
arrangements.
Business with the Group. The Agent, the Security Agent, the Arranger, the Issuing Bank and each
Ancillary Lender may accept deposits from, lend money to and generally engage in any kind of banking or
other business with any member of the Group.
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Rights and discretions
It is usual to provide in a syndicated debt agreement an outline of an agent's rights with regard to matters such as
reliance, the engagement of service providers, sub-agents, and similar. The list should be specifically reviewed
and tailored to the transaction, recognizing the nature of the credit arrangements, the potential needs for such
reliance or support, and the composition of the syndicate. The syndicate will need to be aware that where the
agent can rely, the syndicate is, in effect, accepting the levels of performance, the representations, or the reports
which are received by the agent, without responsibility or liability on the part of the agent to have done
independent review, or to assess the standards of delivery. There may need to be negotiation around such ability
to rely where matters are of importance to the syndicate.
(a)

(b)

The Agent [and the Issuing Bank] may rely on:
(i)

any representation, notice or document believed by it to be genuine, correct and
appropriately authorised; and

(ii)

any statement made by a director, authorised signatory or employee of any person
regarding any matters which may reasonably be assumed to be within his knowledge or
within his power to verify.

The Agent may assume (unless it has received notice to the contrary in its capacity as agent for
the Lenders) that:
(i)

no Default has occurred (unless it has actual knowledge of a Default);

(ii)

any right, power, authority or discretion vested in any Party or the Majority Lenders has
not been exercised;

(iii)

any notice or request made by the Borrower (other than a Utilisation Request or Selection
Notice) is made on behalf of and with the consent and knowledge of all the Obligors.

(c)

The Agent may engage, pay for and rely on the advice or services of any lawyers, accountants,
surveyors or other experts.

(d)

The Agent may act in relation to the Credit Documents through its personnel and agents.

(e)

The Agent may disclose to any other Party any information it reasonably believes it has received
as agent under this Agreement.

(f)

Without prejudice to the generality of paragraph (e) above, the Agent may disclose the identity of
a Defaulting Lender to the other Finance Parties and the Borrower and shall disclose the same
upon the written request of the Borrower or the Majority Lenders.

(g)

Notwithstanding any other provision of any Credit Document to the contrary, the Agent is not
obliged to do or omit to do anything if it would or might in its reasonable opinion constitute a
breach of any law or regulation or a breach of a fiduciary duty or duty of confidentiality.

Majority Lenders' Instructions
An agent will be required, as to specified matters in the credit arrangements, be required to seek the instruction
or consent of a stated percentage of the syndicate participants, by dollar amount or by number, and to act in
accordance with those instructions. It is also usual to provide for matters where the syndicate participants can
initiate a direction or instruction to the agent and require compliance with those instructions. The agent will
generally require indemnity from the syndicate participants, and payment of costs and expenses, at times in
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advance, in connection with undertaking matters which the syndicate participants have directed. These
provisions should tie into the voting levels, and matters, which have been determined to be applicable to the
transaction and the specific syndicate composition.
(a)

The Agent shall (i) exercise any right, power, authority or discretion vested in it as Agent in
accordance with any instructions given to it by the Majority Lenders (or, if so instructed by the
Majority Lenders, refrain from exercising any right, power, authority or discretion vested in it as
Agent) and (ii) not be liable for any act (or omission) if it acts (or refrains from taking any action) in
accordance with an instruction of the Majority Lenders.

(b)

Any instructions given by the Majority Lenders will be binding on all the Finance Parties other
than the Security Agent.

(c)

The Agent may refrain from acting in accordance with the instructions of the Majority Lenders (or,
if appropriate, the Lenders) until it has received such security as it may require for any cost, loss
or liability (together with any associated VAT) which it may incur in complying with the
instructions.

(d)

In the absence of instructions from the Majority Lenders, (or, if appropriate, the Lenders) the
Agent may act (or refrain from taking action) as it considers to be in the best interest of the
Lenders.

(e)

The Agent is not authorised to act on behalf of a Lender (without first obtaining that Lender's
consent) in any legal or arbitration proceedings relating to any Finance Document. This
paragraph (e) shall not apply to any legal or arbitration proceeding relating to the perfection,
preservation or protection of rights under the Transaction Security Documents or enforcement of
the Transaction Security or Transaction Security Documents.

The agency arrangements in the syndicated debt transaction will include fairly extensive outlines of the matters
for which the agent is not responsible, and the following is a fairly typical list of the matters where the agent
effectively divests itself of liability. Dependent upon the nature of the syndicate, the ability of the syndicate to
assess the matters relevant to the transaction, and the information provided, these will need adjusting specific to
the transaction and the composition of the syndicate. A more active syndicate may well have extensive opt outs
for agent responsibility, a more passive syndicate, particularly a larger syndicate, will likely require the ability to
rely on the agent’s work in many categories and this will need to be tailored to the transaction. It is suggested
that the clauses following, although considered usual for UK and European based agreements is a very broad
and far reaching claim of responsibility or liability and should be viewed as such.
Responsibility for documentation - The Agent:
(a)

is not responsible for the adequacy, accuracy and/or completeness of any information (whether
oral or written) supplied by the Agent, the Arranger, the Issuing Bank, an Obligor or any other
person given in or in connection with any Credit Document or any information memorandum or
reports or the transactions contemplated in the Credit Documents; or

(b)

is responsible for the legality, validity, effectiveness, adequacy or enforceability of any Credit
Document or the security or any other agreement, arrangement or document entered into, made
or executed in anticipation of or in connection with any Credit Document or the security.

Exclusion of liability - (a)The Agent will not be liable [(including, without limitation, for negligence or any
other category of liability whatsoever)] for any action taken by it under or in connection with any Credit
Document or the security, unless directly caused by its gross negligence or wilful misconduct.
(b)

No Party may take any proceedings against any officer, employee or agent of the Agent, in
respect of any claim it might have against the Agent or in respect of any act or omission of any
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kind by that officer, employee or agent in relation to any Credit Document and any officer,
employee or agent of the Agent may rely on this clause.
(c)

The Agent will not be liable for any delay (or any related consequences) in crediting an account
with an amount paid or required under the Credit Documents to be paid by the Agent if the Agent
has taken all necessary steps as soon as reasonably practicable to comply with the regulations or
operating procedures of any recognised clearing or settlement system used by the Agent for that
purpose.

The following clause has been included as it is considered fairly routine to include in a UK or European Union
based agreement. This is not the standard for North America, and in general there will be agent involvement in
the know your customer requirements to satisfy applicable regulatory law, the information will be gathered and
distributed by the agent, with perhaps with some limitations as to responsibility. Other materials included for this
program indicate the usual standard for agency involvement in the know your customer requirements under law
such as anti-money laundering, anti-terrorist financing, Patriot Act, OFAC and similar. Care should be taken in
crafting the requirements under the agreements as to each of agent and lender responsibility for these reviews
and investigations. While agents are reluctant to take on duties and responsibilities, the borrowers are equally
unlikely to agree to allow a separate review and investigation, with separate information requests, from each of
the lenders particularly in a larger syndicate.
(d)

Nothing in this Agreement shall oblige the Agent or the Arranger to carry out any "know your
customer" or other checks in relation to any person on behalf of any Lender and each Lender
confirms to the Agent and the Arranger that it is solely responsible for any such checks it is
required to carry out and that it may not rely on any statement in relation to such checks made by
the Agent or the Arranger.

Lenders' Indemnity to the Agent
The following clause has been included as it is considered reasonably standard for inclusion in United Kingdom
and European Union based agreements. We would suggest that this is not standard generally seen in North
American documents. The LSTA agreements should be reviewed for North American standards. Lenders will be
required to indemnify an agent in a North American style syndicated debt transaction, but the agent will remain
liable for at least gross negligence, fraud, malfeasance and similar, and potentially for negligence.
Each Lender shall (in proportion to its share of the Total Commitments indemnify the Agent, within three
Business Days of demand, against any cost, loss or liability [(including, without limitation, for negligence
or any other category of liability whatsoever)] incurred by the Agent (otherwise than by reason of the
Agent's gross negligence or wilful misconduct) notwithstanding the Agent's negligence, gross negligence
or any other category of liability whatsoever but not including any claim based on the fraud of the Agent in
acting as Agent under the Credit Documents (unless the Agent has been reimbursed by an Obligor
pursuant to a Credit Document).
In the private placement debt transaction, involving the smaller syndicate (smaller that is than the widely issued
public deal) indemnities will be provided by the issuer to the agent, or agents where there is more than one, and
also by the syndicate participants to the agent or agents. Indemnities provided by the issuer to the agent are
generally broad, and will ensure that the agent, as to the borrower, will suffer limited, or no, liability for the steps
and actions it takes on behalf of the lenders. The issuer will of course need to carefully consider these
indemnities, and the extension of these indemnities to other syndicate members, such that the agent and its
lenders effectively acquire no liability and responsibility needs to be carefully considered. From the syndicate
member it will be necessary to consider whether the issuer indemnities should be extended also to all of the
lenders or syndicate members, frequently they are extended only to the agents and this may not be suitable
depending upon the role of the additional syndicate members.
Indemnity to the Agent - The Borrowers shall promptly indemnify the Agent against any cost, loss or
liability incurred by the Agent (acting reasonably) as a result of:
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a)

investigating any event which it reasonably believes is a Default; or

(b)

acting or relying on any notice, request or instruction which it reasonably believes to be genuine,
correct and appropriately authorised.

Indemnity to the Security Agent - (a)
Each Obligor shall promptly indemnify the Security Agent and
every agent thereof against any cost, loss or liability incurred by any of them as a result of:
(i)
the taking, holding, protection or enforcement of the Security,

(b)

(ii)

the exercise of any of the rights, powers, discretions and remedies vested in the Security
Agent and each agent thereof by the Credit Documents or by law; or

(iii)

any default by any obligor in the performance of any of the obligations expressed to be
assumed by it in the Credit Documents.

The Security Agent may, in priority to any payment to the [
], indemnify itself out of the
Collateral in respect of, and pay and retain, all sums necessary to give effect to the indemnity in
this Clause and shall have a lien on the Collateral and the proceeds of the enforcement of the
Collateral for all monies payable to it.

Resignation of the Agent - (a) The Agent may resign and appoint one of its Affiliates acting through an
office [
] as successor by giving notice to the Lenders and the Borrower.
(b)

Alternatively the Agent may resign by giving 30 days notice to the Lenders and the Borrower, in
which case the Majority Lenders (after consultation with the Parent) may appoint a successor
Agent.

(c)

If the Majority Lenders have not appointed a successor Agent in accordance with paragraph (b)
above within 20 days after notice of resignation was given, the retiring Agent (after consultation
with the Borrower) may appoint a successor Agent.

(d)

The retiring Agent shall, at its own cost, make available to the successor Agent such documents
and records and provide such assistance as the successor Agent may reasonably request for the
purposes of performing its functions as Agent under the Finance Documents.

(e)

The Agent's resignation notice shall only take effect upon the appointment of a successor.

(f)

Upon the appointment of a successor, the retiring Agent shall be discharged from any further
obligation in respect of the Credit Documents but shall remain entitled to the benefit of this
Clause. Any successor and each of the other Parties shall have the same rights and obligations
amongst themselves as they would have had if such successor had been an original Party.

Replacement of the Agent - (a) After consultation with the Borrower, the Majority Lenders may, by giving
30 days' notice to the Agent (or, at any time the Agent is an Impaired Agent, by giving any shorter notice
determined by the Majority Lenders) replace the Agent by appointing a successor Agent.
(b)

The retiring Agent shall (at its own cost if it is an Impaired Agent and otherwise at the expense of
the Lenders) make available to the successor Agent such documents and records and provide
such assistance as the successor Agent may reasonably request for the purposes of performing
its functions as Agent under the Credit Documents.

(c)

The appointment of the successor Agent shall take effect on the date specified in the notice from
the Majority Lenders to the retiring Agent. As from this date, the retiring Agent shall be discharged
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from any further obligation in respect of the Finance Documents but shall remain entitled to the
benefit of this Clause (and any agency fees for the account of the retiring Agent shall cease to
accrue from (and shall be payable on) that date).
(d)

Any successor Agent and each of the other Parties shall have the same rights and obligations
amongst themselves as they would have had if such successor had been an original Party.

Relationship with the Lenders
While not always seen in a North American style agreement, an outline of the relationship between the agent and
the lenders is a desirable clause to consider. This eases the administrative requirements for the agent and makes
clear the basis upon which the lender is dealing with the agent, particularly with regard to the receipt of
instructions and the requirement for and completion of funding arrangements.
(a)

The Agent may treat the person shown in its records as Lender at the opening of business (in the
place of the Agent's office as notified to the Finance Parties from time to time) as the Lender
acting through its designated location:
(i)

entitled to or liable for any payment due under any Credit Document on that day; and

(ii)

entitled to receive and act upon any notice, request, document or communication or
make any decision or determination under any Credit Document made or delivered on
that day,

unless it has received not less than five Business Days' prior notice from that Lender to the
contrary in accordance with the terms of this Agreement.
(b)

Each Lender shall supply the Agent with any information that the Security Agent may reasonably
specify (through the Agent) as being necessary or desirable to enable the Security Agent to
perform its functions as Security Agent. Each Lender shall deal with the Security Agent
exclusively through the Agent and shall not deal directly with the Security Agent.

(c)

Any Lender may by notice to the Agent appoint a person to receive on its behalf all notices,
communications, information and documents to be made or dispatched to that Lender
under the Finance Documents. Such notice shall contain the address, fax number and (where
communication by electronic mail or other electronic means being permitted electronic mail
address and/or any other information required to enable the sending and receipt of information
by that means and the Agent shall be entitled to treat such person as the person entitled to
receive all such notices, communications, information and documents as though that person
were that Lender.

Credit appraisal by the Lenders, Issuing Bank and Lenders. Without affecting the responsibility of any
Obligor for information supplied by it or on its behalf in connection with any Credit Document, each
Lender, Issuing Bank and Lender confirms to the Agent, the Arranger, the Issuing Bank and each other
Lender that it has been, and will continue to be, solely responsible for making its own independent
appraisal and investigation of all risks arising under or in connection with any Credit Document including
but not limited to:
(a)

the financial condition, status and nature of [

(b)

the legality, validity, effectiveness, adequacy or enforceability of any Credit Document and the
security and any other agreement, arrangement or document entered into, made or executed in
anticipation of, under or in connection with any Credit Document or the security;

(c)

the adequacy, accuracy and/or completeness of any Information Memorandum, reports and any

36

];

other information provided by the Agent, any Party or by any other person under or in connection
with any Credit Document, the transactions contemplated by the Credit Documents or any other
agreement, arrangement or document entered into, made or executed in anticipation of, under or
in connection with any Credit Document; and
(d)

the right or title of any person in or to, or the value or sufficiency of any part of the Collateral, the
priority of any of the security or the existence of any security affecting the Collateral.

Agent's Management Time
While not considered market usual, there may be circumstances in which an agent should be reimbursed
for management time spent on a transaction. In North American agreements this occasional ly is added
as additional compensation in circumstances of managing a defaulted credit, and particularly where the
agent is responsible for managing collateral and realization. The following general clause would
generally be tailored to the business deal agreed among the parties.
(a)

Any amount payable to the Agent as indemnity or to reimburse costs and expenses shall
include the cost of utilising the Agent's management time or other resources and will be
calculated on the basis of such reasonable daily or hourly rates as the Agent may notify
to the Borrower and the Lenders, and is in addition to any fee otherwise payable to the
Agent.

Deduction from amounts payable by the Agent. If any Party owes an amount to the Agent under the
Credit Documents the Agent may, after giving notice to that Party, deduct an amount not exceeding that
amount from any payment to that Party which the Agent would otherwise be obliged to make under the
Credit Documents and apply the amount deducted in or towards satisfaction of the amount owed. For
the purposes of the Credit Documents that Party shall be regarded as having received any amount so
deducted.
Reliance and engagement letters. Each Finance Party confirms that the Agent has authority to accept
on its behalf the terms of any reliance letter or engagement letters relating to reports or letters provided
by any third party, including accountants in connection with the Credit Documents or the transactions
contemplated in the Credit Documents and to bind it in respect of those reports, or letters and to sign
such letters on its behalf and further confirms that it accepts the terms and qualifications set out in such
letters.
Payments to the Agent - (a)
On each date on which an Obligor or a Lender is required to make a
payment under a Credit Document that Obligor or Lender shall make the same available to the Agent for
value on the due date at the time and in such funds specified by the Agent as being customary at
the time for settlement of transactions in the relevant currency in the place of payment.
(b)

Payment shall be made to such account in the principal financial centre of the country of that
currency with such bank as the Agent specifies.

Distributions by the Agent. Each payment received by the Agent under the Credit Documents for another
Party shall be made available by the Agent as soon as practicable after receipt to the Party entitled to
receive payment in accordance with this Agreement to such account as that Party may notify to the Agent
by not less than five Business Days' notice with a bank in the principal financial centre of the country of
that currency.
Distributions to an Obligor. The Agent may apply any amount received by it for that Obligor in or towards
payment (on the date and in the currency and funds of receipt) of any amount due from that Obligor under
the Credit Documents or in or towards purchase of any amount of any currency to be so applied.
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Clawback - (a) Where a sum is to be paid to the Agent under the Credit Documents for another Party,
the Agent is not obliged to pay that sum to that other Party until it has been able to establish to its
satisfaction that it has actually received that sum.
(b)

If the Agent pays an amount to another Party and it proves to be the case that the
Agent had not received that amount, then the Party to whom that amount was paid by
the Agent shall on demand refund the same to the Agent together with interest on that
amount from the date of payment to the date of receipt by the Agent, calculated by the
Agent to reflect its cost of funds.

Impaired Agent
It is becoming more common practice to include clauses dealing with an agent which has become impaired, in
some manner, including by default or change in financial or regulatory circumstances. The terms of the
agreement will generally deal with changes in the rights, benefits and powers and authorities of the agent when
such circumstances occur. The provisions would generally include the ability to use alternate payment methods
to ensure that funds are not paid into a bank which may be undergoing adverse process.
(a)

If, at any time, the Agent becomes an Impaired Agent, an Obligor or a Lender which is required to
make a payment under the Credit Documents to the Agent may instead either pay that amount
direct to the required recipient or pay that amount to an interest-bearing account held with an
Acceptable Bank and in relation to which no Insolvency Event has occurred and is continuing, in
the name of the Obligor or the Lender making the payment and designated as a trust account for
the benefit of the Party or Parties beneficially entitled to that payment under the Credit
Documents.

(b)

All interest accrued on the amount standing to the credit of the trust account shall be for the
benefit of the beneficiaries of that trust account pro rata to their respective entitlements.

(c)

A Party which has made a payment in accordance with this Clause is discharged of the relevant
payment obligation under the Credit Documents and does not take any credit risk with respect to
the amounts standing to the credit of the trust account.

Communication when Agent is Impaired Agent. If the Agent is an Impaired Agent the Parties may,
instead of communicating with each other through the Agent, communicate with each other directly and
(while the Agent is an Impaired Agent) all the provisions of the Credit Documents which require
communications to be made or notices to be given to or by the Agent shall be varied so that
communications may be made and notices given to or by the relevant Parties directly. This provision shall
not operate after a replacement Agent has been appointed.
Use of websites
It has becoming increasingly prevalent in syndicated transactions, particularly those with a larger syndicate
group, to use website and portal systems for communication. It is desirable in the agency provisions of the credit
arrangements to provide for the use of such methods of delivery. Fairly robust protocol around this concept
follows, but will need to be revised dependent upon the available delivery systems and the technical capabilities of
the syndicate members.
(a)

A Party may satisfy its obligations under this Agreement to deliver any information to Lenders
who accept this method of communication by posting this information onto an electronic website
designated by the Borrower and the Agent (the "Designated Website") if:

38

(i)

the Agent expressly agrees (after consultation with each of the Lenders) that it will accept
communication of the information by this method;

(ii)

both the Borrower and the Agent are aware of the address of and any relevant password
specifications for the Designated Website; and

(iii)

the information is in a format previously agreed between the Borrower and the Agent.

If any Lender does not agree to the delivery of information electronically then the Agent shall
notify the Borrower accordingly and the Borrower shall at its own cost supply the information to
the Agent in paper form. In any event the Borrower shall at its own cost supply the Agent with
at least one copy in paper form of any information required to be provided by it.
(b)

The Agent shall supply each Lender with the address of and any relevant password specifications
for the Designated Website following designation of that website by the Borrower and the Agent.

(c)

The Borrower shall promptly upon becoming aware of its occurrence notify the Agent if:
(i)

the Designated Website cannot be accessed due to technical failure;

(ii)

the password specifications for the Designated Website change;

(iii)

any new information which is required to be provided under this Agreement is posted
onto the Designated Website;

(iv)

any existing information which has been provided under this Agreement and posted onto
the Designated Website is amended; or

(v)

the Borrower becomes aware that the Designated Website or any information posted
onto the Designated Website is or has been infected by any electronic virus or similar
software.

If the Borrower notifies the Agent under paragraph (c)(i) or paragraph (c)(v) above, all
information to be provided by the Borrower under this Agreement after the date of that notice
shall be supplied in paper form or by other agreed electronic communication unless and until
the Agent and each Website Lender is satisfied that the circumstances giving rise to the
notification are no longer continuing.
(d)

Any Lender may request, through the Agent, one paper copy of any information required to be
provided under this Agreement which is posted onto the Designated Website. The Borrower shall
at its own cost comply with any such request within ten Business Days.

Required Consents
As noted elsewhere the requirement for consents, and the level of approvals by the syndicate participants, needs
to be carefully considered. The composition of the syndicate will most often be the factor which will dictate the
nature of the consents and approvals, and the level of voting rights. The list matters which requires
consideration as to voting levels is relatively consistent, and the following is an industry normal outline. The
LSTA agreements might be reviewed for the purpose of determining any differences, under North American
practice, as to these matters.
(a)

Subject to Clause [
] (Exceptions) any term of the Credit Documents may be amended
or waived only with the consent of the Majority Lenders and the Borrower and any such
amendment or waiver will be binding on all Parties.
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(b)

The Agent may effect, on behalf of any Finance Party, any amendment or waiver permitted
by this Clause.

(c)

Each Obligor agrees to any such amendment or waiver permitted by this Clause which is agreed
to by the Borrower. This includes any amendment or waiver which would, but for this
paragraph (c), require the consent of all of the Guarantors.

Exceptions - (a) An amendment or waiver that has the effect of changing or which relates to:
(i)

the definition of "Majority Lenders";

(ii)

an extension to the date of payment of any amount under the Credit Documents;

(iii)

a reduction in the Margin or a reduction in the amount of any payment of principal,
interest, fees or commission payable;

(iv)

a change in currency of payment of any amount under the Credit Documents;

(v)

an increase in or an extension of any Commitment or the Total Commitments;

(vi)

a change to the Borrowers or Guarantors other than in accordance with Clause [

(vii)

any provision which expressly requires the consent of all the Lenders;

(viii)

the nature or scope of:
(A)

the guarantee and indemnity granted;

(B)

the Collateral; or

(C)

the manner in which the proceeds of enforcement are distributed

];

(ix)

the release of any guarantee and indemnity granted or of any security unless permitted
under this Agreement or any other Credit Document or relating to a sale or disposal of an
asset which is the subject of the security where such sale or disposal is expressly
permitted under this Agreement or any other Credit Document;

(x)

[any amendment to the order of priority or subordination under the Intercreditor
Agreement]; or

(xi)

[

]

shall not be made without the prior consent of all the Lenders.
(b)

An amendment or waiver which relates to the rights or obligations of the Agent may not
be effected without the consent of the Agent.

(c)

[If any Lender fails to respond to a request for a consent, waiver, amendment of or in
relation to any of the terms of any Credit Document or other vote of Lenders under the
terms of this Agreement within [
] Business Days of that request being made, its
Commitment and/or participation shall not be included for the purpose of calculating
the Total Commitments or participations under the relevant Facility/ies when ascertaining
whether any relevant percentage (including, for the avoidance of doubt, unanimity)
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of Total Commitments and/or participations has been obtained to approve that request].
Disenfranchisement of Defaulting Lenders
The syndicated transaction documents will usually include provisions relating to lenders who default on their
obligations under the agreement. These terms will generally result in the defaulting lender losing its rights to
vote on matters put before the lenders, having payments which would otherwise be made to it be applied to
advances to the borrower or to repayment of other lenders that have advanced on their behalf. Protocols also
generally consider whether other lenders will step up to cover the default or failure by a syndicate member, and
whether that lender can be forced to withdraw from the syndicate and if so whether at par or at discount, among
other provisions. The price of the payment for the take out of the defaulting lender needs to be carefully
considered; industry norm is generally a take out at par, but there are circumstances where it is suitable to
consider a discount, and breakage costs and similar should generally also be considered and at times are not
suitably the subject matter of take out payment.
(a)

For so long as a Defaulting Lender has any Available Commitment, in ascertaining the Majority
Lenders or whether any given percentage (including, for the avoidance of doubt, unanimity) of the
Total Commitments or Total Revolving Commitments has been obtained to approve any request
for a consent, waiver, amendment or other vote under the Finance Documents, that Defaulting
Lender's Commitments will be reduced by the amount of its Available Commitments.

(b)

For the purposes of this Clause, the Agent may assume that the following Lenders are Defaulting
Lenders:
(i)

any Lender which has notified the Agent that it has become a Defaulting Lender;

(ii)

any Lender in relation to which it is aware that any of the events or circumstances
referred to in paragraphs (a), (b) or (c) of the definition of "Defaulting Lender" has
occurred,

unless it has received notice to the contrary from the Lender concerned (together with any
supporting evidence reasonably requested by the Agent) or the Agent is otherwise aware that the
Lender has ceased to be a Defaulting Lender.
Replacement of a Defaulting Lender - (a)
The Borrower may, at any time a Lender has become
and continues to be a Defaulting Lender, by giving [
] Business Days' prior written notice to the Agent
and such Lender:
(i)

replace such Lender by requiring such Lender to (and such Lender shall) transfer all (and
not part only) of its rights and obligations under this Agreement;

(ii)

require such Lender to (and such Lender shall) transfer of the undrawn Revolving
Commitment of the Lender; or

(iii)

require such Lender to (and such Lender shall) transfer all (and not part only) of its rights
and obligations in respect of the Revolving Facility,

to a Lender or other bank, financial institution, trust, fund or other entity (a "Replacement
Lender") selected by the Borrower, and which (unless the Agent is an Impaired Agent) is
acceptable to the Agent (acting reasonably) and (in the case of any transfer of a Revolving
Facility Commitment) to the Issuing Bank, which confirms its willingness to assume and does
assume all the obligations or all the relevant obligations of the transferring Lender (including the
assumption of the transferring Lender's participations or unfunded participations (as the case may
be) on the same basis as the transferring Lender) [for a purchase price in cash payable at the
time of transfer equal to the outstanding principal amount of such Lender's participation in the
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outstanding Utilisations and all accrued interest and/or Letter of Credit fees, Break Costs and
other amounts payable in relation thereto under the Credit Documents].
(b)

5.

Any transfer of rights and obligations of a Defaulting Lender pursuant to this Clause shall be
subject to the following conditions:
(i)

the Borrower shall have no right to replace the Agent or Security Agent;

(ii)

neither the Agent nor the Defaulting Lender shall have any obligation to the Borrower to
find a Replacement Lender;

(iii)

the transfer must take place no later than [
paragraph (a) above; and

(iv)

in no event shall the Defaulting Lender be required to pay or surrender to the
Replacement Lender any of the fees received by the Defaulting Lender pursuant to the
Credit Documents.

] days after the notice referred to in

Syndicated Debt Agreement Agency Provisions

The final agreement selected for the inclusion of agency provisions is a North American based credit agreement
which was drafted using many of the concepts of the LSTA recommended forms. These have been revised, for
the transaction, and may differ significantly in some aspects from that of the LSTA recommendations. We
suggest that if it is intended to use the LSTA protocols that the LSTA forms the acquired and used for that
purpose. These were transactionally negotiated terms but ones which we believe reflect good practice, and
generally industry standard approaches to the agency relationship.
"Majority Lenders" means at any time:
(a)

that there are two or fewer Lenders, all the Lenders; and

(b)

that there are three or more Lenders, the Lenders which then have Commitments of 66 % or
more of the maximum total principal amount of all Commitments at such time."

2/3

It is usual in a syndicated transaction for one of the lenders, most often the agent, to act as the issuing bank to
issue letters of credit. The other lenders agree to effectively indemnify the issuing bank by agreeing that if there
is a call on the letter of credit that they will advance their proportionate share of the amount drawn to the issuing
lender, to allow reimbursement for their proportionate amount of that obligation. The issuing lender is generally
entitled to receive an additional fee for the credit risk taken for the issuance, which is generally fairly small
because of the back-up of the purchase requirement, which is effectively an indemnity, and the remaining lenders
are paid only interest if and when the draw is made. If the syndicate does not have adequate credit quality the
perceived credit risk and therefore fronting fees may be higher; the more usual is to require reasonable credit
quality in the syndicate participants increasing the credit quality of the participation obligations. The right of the
issuing bank to issue letters of credit is generally dictated by the mechanics of the agreement and does not require
the ongoing consents or agreements of the remaining lenders.
Participation of the Lenders. By the issuance of a Letter of Credit hereunder and without further action on
the part of the Agent or the Lenders, each Lender hereby accepts from the Agent a participation (which
participation shall be nonrecourse to the Agent) in such Letter of Credit in such Lender’s Proportionate
Share of Facility, effective upon the issuance of such Letter of Credit. Each Lender hereby absolutely and
unconditionally assumes, as primary obligor and not as a surety, and agrees to pay and discharge and to
indemnify and hold the Agent harmless from liability in respect of, such Lender’s said Proportionate Share
of the amount of any drawing under a Letter of Credit. Each Lender acknowledges and agrees that its
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obligation to acquire participations in each Letter of Credit issued by the Agent and its obligation to make
the payments specified herein, and the right of the Agent to receive the same, in the manner specified
herein, are absolute and unconditional and shall not be affected by any circumstance whatsoever,
including the occurrence and continuance of a Default or Event of Default hereunder, and that each such
payment shall be made without any offset, abatement, withholding or reduction whatsoever.
Assignments and Participations
There exist fairly standard provisions for general use in North America around the ability of lenders to complete
assignments and participations. The questions which are generally asked, and dealt with, in these provisions are:
(i) is there a minimum assignment amount?; (ii) how much is the assignment fee?; (iii) is the fee payable by the
assignor or the assignee?; (iv) are there restrictions on the nature of the permitted assignees?; and (v) is the
borrower's approval required (borrower approval is generally required in a smaller syndication other than where
the borrower is in default but not required in a larger syndicate group).
(a)

A Lender (herein sometimes called a "Granting Lender") may, with the prior written consent of
the Borrower, which consent may not be unreasonably withheld or delayed, grant a participation
in any Credit Facility to one or more financial institutions or other entities (the "Participant"). If a
participation is granted, (A) the Granting Lender shall remain fully liable for all of its obligations
and responsibilities under this Agreement to the same extent as if the participation had not been
granted, and (B) the Granting Lender shall administer the participation of the Participant. None of
the Participant and the Borrower shall have any rights against or obligations to one another, nor
shall any of them be required to deal directly with one another in respect of the participation by a
Participant.

(b)

A Lender (herein sometimes called an "Assigning Lender") may, with the prior written consent of
the Borrower which consent may not be unreasonably withheld or delayed, assign all or any part
of its rights to, and may have its obligations in respect of any Facility assumed by, one or more
financial institutions or other entities (each an "Assignee") in minimum amounts of $5,000,000.
Notwithstanding the foregoing, no consent shall be required in respect of any assignment by an
Assigning Lender to its Affiliate or another existing Lender. An assignment shall become effective
when the Borrower and the Agent have been notified of it by the Assigning Lender and have
received from the Assignee an undertaking (addressed to all the parties to this Agreement) to be
bound by this Agreement and to perform the obligations assigned to it, in substantially the form of
Schedule Y, and the Agent has received from the Assignor an assignment fee of $5,500. Any
Assignee shall be treated as a Lender for all purposes of this Agreement, shall be entitled to the
full benefit hereof and shall be subject to the obligations of the Assigning Lender to the same
extent as if it were an original party in respect of the rights or obligations assigned to it, and the
Assigning Lender shall be released and discharged from its obligations hereunder (but not from
any claims or damages resulting from such Assigning Lender’s gross negligence or wilful
misconduct) from the date of assignment, accordingly and to the same extent, and the Schedules
hereto, as applicable, shall be amended accordingly from time to time without further notice or
other requirement.
Notwithstanding anything to the contrary herein contained, where a Default or an Event of Default
has occurred and is continuing, the consent of the Borrower shall not be required with respect to
the granting of a participation by or the assignment of all or any part of the rights of a Lender
hereunder.

(a)

Limitation. No Lender shall be entitled to make an assignment under Section [ ] or change its
Branch of Account if this would, immediately following the assignment or change of Branch of
Account or upon a subsequent payment being made by the Borrower in respect of a Credit
Facility, increase the cost of the Credit Facility to the Borrower (including by reason of any
additional amount being payable pursuant to Section [ ]), except that (i) this Section shall not be
applicable if (A) the Borrower shall have failed to make when due, whether by acceleration or
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otherwise, any payment of principal required to be made by the Borrower under this Agreement
or any other Document, (B) the Borrower shall have failed to make when due (and after the expiry
of any applicable grace period), whether by acceleration or otherwise, any payment of interest,
fees, costs or any other payment under this Agreement or any other Document, or (C) a
declaration shall have been made pursuant to Section [ ], and (ii) nothing in this Section shall
prohibit the granting of an assignment by a Schedule I Lender to a Schedule II Lender
notwithstanding that the Discount Rate applicable to Bankers’ Acceptances issued by the
Schedule II Lender may be higher than the Discount Rate applicable to Bankers’ Acceptances
issued by the Schedule I Lender.
(b)

Borrower Cooperation. Provided that the consent of the Borrower, if required, shall have been
given, the Borrower will execute such further documents and instruments and do such further
things as the Agent may reasonably request for the purpose of any participation or assignment.

(c)

Disclosure. The Agent and each Lender may disclose to any prospective Participants, Assignees
or Affiliate of any Lender, on a confidential basis, such information concerning the Borrower and
the other Obligors as it considers appropriate without incurring any liability for any breach of the
duty of banker-customer confidentiality but subject to receiving an undertaking from such
prospective Participant, Assignee or Affiliate to receive and maintain such information in
confidence.

The following agency clauses provide a fulsome protocol around the appointment of an agent, and the outline of
the duties, obligations and responsibilities of the agent. These were tailored to the specific requirements of the
syndicate, agent and transaction but provide a good general outline of industry standard approaches to agency
relationships and the syndicated debt transaction in North America.
(A)
Appointment. Each Lender hereto and, upon obtaining an interest in any Loan, any
participant, transferee or other assignee of any Lender irrevocably appoints, designates and authorizes
[
] as Agent to take such actions or refrain from taking such action as its agent on its behalf and to
exercise such powers hereunder and under the other Loan Documents as are delegated by the terms
hereof and thereof, together with such powers as are reasonably incidental thereto. Neither the Agent
nor any of its directors, officers, employees or agents shall be liable for any action so taken. The
provisions of this subsection are solely for the benefit of Agent and Lenders and neither Borrower nor any
other Loan Party shall have any rights as a third party beneficiary of any of the provisions hereof. In
performing its functions and duties under this Agreement and the other Loan Documents, Agent shall act
solely as agent of Lenders and does not assume and shall not be deemed to have assumed any
obligation toward or relationship of agency or trust with or for Borrower or any other Loan Party. Agent
may perform any of its duties hereunder, or under the Loan Documents, by or through its agents or
employees.
(B)
Nature of Duties. Agent shall have no duties, obligations or responsibilities except those
expressly set forth in this Agreement or in the Loan Documents. The duties of Agent shall be mechanical
and administrative in nature. Agent shall not have by reason of this Agreement a fiduciary, trust or
agency relationship with or in respect of any Lender, Borrower or any other Loan Party. Nothing in this
Agreement or any of the Loan Documents, express or implied, is intended to or shall be construed to
impose upon Agent any obligations in respect of this Agreement or any of the Loan Documents except as
expressly set forth herein or therein. Each Lender shall make its own appraisal of the credit worthiness of
Borrower, and shall have independently taken whatever steps it considers necessary to evaluate the
financial condition and affairs of Borrower, and Agent shall have no duty or responsibility, either initially or
on a continuing basis, to provide any Lender with any credit or other information with respect thereto
(other than as expressly required herein), whether coming into its possession before the Closing Date or
at any time or times thereafter. If Agent seeks the consent or approval of any Lenders to the taking or
refraining from taking any action hereunder, then Agent shall send notice thereof to each Lender. Agent
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shall promptly notify each Lender any time that the Requisite Lenders have instructed Agent to act or
refrain from acting pursuant hereto.
(C)
Rights, Exculpation, Etc. Neither Agent nor any of its officers, directors, employees or
agents shall be liable to any Lender for any action taken or omitted by them hereunder or under any of
the Loan Documents, or in connection herewith or therewith, except that Agent shall be liable to the
extent of its own gross negligence or willful misconduct as determined by a court of competent
jurisdiction. Agent shall not be liable for any apportionment or distribution of payments made by it in good
faith and if any such apportionment or distribution is subsequently determined to have been made in
error, the sole recourse of any Lender to whom payment was due but not made, shall be to recover from
other Lenders any payment in excess of the amount to which they are determined to be entitled (and
such other Lenders hereby agree to return to such Lender any such erroneous payments received by
them). Neither Agent nor any of its agents or representatives shall be responsible to any Lender for any
recitals, statements, representations or warranties herein or for the execution, effectiveness,
genuineness, validity, enforceability, collectability, or sufficiency of this Agreement or any of the Loan
Documents or the transactions contemplated thereby, or for the financial condition of any Loan Party.
Agent shall not be required to make any inquiry concerning either the performance or observance of any
of the terms, provisions or conditions of this Agreement or any of the Loan Documents or the financial
condition of any Loan Party, or the existence or possible existence of any Default or Event of Default.
Agent may at any time request instructions from Lenders with respect to any actions or approvals which
by the terms of this Agreement or of any of the Loan Documents Agent is permitted or required to take or
to grant, and if such instructions are promptly requested, Agent shall be absolutely entitled to refrain from
taking any action or to withhold any approval and shall not be under any liability whatsoever to any
Person for refraining from any action or withholding any approval under any of the Loan Documents until
it shall have received such instructions from Requisite Lenders or all or such other portion of the Lenders
as shall be prescribed by this Agreement. Without limiting the foregoing, no Lender shall have any right
of action whatsoever against Agent as a result of Agent acting or refraining from acting under this
Agreement or any of the other Loan Documents in accordance with the instructions of Requisite Lenders
in the absence of an express requirement for a greater percentage of Lender approval hereunder for such
action.
(D)
Reliance. Agent shall be under no duty to examine, inquire into, or pass upon the
validity, effectiveness or genuineness of this Agreement, any other Loan Document, or any instrument,
document or communication furnished pursuant hereto or in connection herewith. Agent shall be entitled
to rely, and shall be fully protected in relying, upon any written or oral notices, statements, certificates,
orders or other documents or any telephone message or other communication (including any writing, fax,
telecopy or telegram) believed by it in good faith to be genuine and correct and to have been signed, sent
or made by the proper Person, and with respect to all matters pertaining to this Agreement or any of the
Loan Documents and its duties hereunder or thereunder. Agent shall be entitled to rely upon the advice
of legal counsel, independent accountants, and other experts selected by Agent in its sole discretion.
(E)
Indemnification. Lenders will reimburse and indemnify Agent for and against any and all
liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses (including,
without limitation, attorneys’ fees and expenses), advances or disbursements of any kind or nature
whatsoever which may be imposed on, incurred by, or asserted against Agent in any way relating to or
arising out of this Agreement or any of the Loan Documents or any action taken or omitted by Agent
under this Agreement or any of the Loan Documents, in proportion to each Lender’s Pro Rata Share, but
only to the extent that any of the foregoing is not promptly reimbursed by Borrower; provided, however,
no Lender shall be liable for any portion of such liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, costs, expenses, advances or disbursements resulting from Agent’s gross
negligence or willful misconduct as determined by a final non-appealable judgment by a court of
competent jurisdiction. If any indemnity furnished to Agent for any purpose shall, in the opinion of Agent,
be insufficient or become impaired, Agent may call for additional indemnity and cease, or not commence,
to do the acts indemnified against, even if so directed by Lenders or Requisite Lenders, until such
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additional indemnity is furnished. The obligations of Lenders under this subsection shall survive the
payment in full of the Obligations and the termination of this Agreement.
Successor Agent. - (1) Resignation. Agent may resign from the performance of all its agency
functions and duties hereunder at any time by giving at least thirty (30) Business Days’ prior written notice
to Borrower and the Lenders. Such resignation shall take effect upon the acceptance by a successor
Agent of appointment as provided below.
(2)
Appointment of Successor. Upon any such notice of resignation,
Requisite Lenders shall appoint a successor Agent which, unless an Event of Default has
occurred and is continuing, shall be reasonably acceptable to Borrower. If a successor Agent
shall not have been so appointed within said thirty (30) Business Day period, the retiring Agent,
upon notice to Borrower, shall then appoint a successor Agent who shall serve as Agent until
such time, if any, as Requisite Lenders appoint a successor Agent as provided above.
(3)
Successor Agent. Upon the acceptance of any appointment as Agent
under the Loan Documents by a successor Agent, such successor Agent shall thereupon
succeed to and become vested with all the rights, powers, privileges and duties of the retiring
Agent, and the retiring Agent shall be discharged from its duties and obligations under the Loan
Documents. After any retiring Agent’s resignation as Agent, the provisions of this Section shall
inure to its benefit as to any actions taken or omitted to be taken by it while it was Agent.

Collateral Security Duties
It is usual for a member of the syndicate to take on the role of holding, managing and dealing with the security
over collateral in the syndicated secured transaction. This can be the agent, or where multiple roles and
appointments are contemplated a specifically appointed collateral agent. The provisions which follow work
regardless of the determination as to who will act in the capacity as a collateral security agent. The provisions
which have been included are considered industry standard for a North American transaction in terms of the
allocation of the duties and responsibilities with regard to the perfection and holding of security over collateral.
(1)
Release of Collateral. Lenders hereby irrevocably authorize Agent, at its
option and in its discretion, to release any Lien granted to or held by Agent upon any Collateral (a) upon
termination of the Commitments and upon payment and satisfaction of all Obligations (other than
contingent indemnification obligations to the extent no claims giving rise thereto have been asserted); or
(b) constituting property being sold or disposed of if Borrower certifies to Agent that the sale or disposition
is made in compliance with the provisions of this Agreement (and Agent may rely in good faith
conclusively on any such certificate, without further inquiry).
(2)
Confirmation of Authority; Execution of Releases. Without in any manner
limiting Agent’s authority to act without any specific or further authorization or consent by Lenders, each
Lender agrees to confirm in writing, upon request by Agent or Borrower, the authority to release any
Collateral conferred upon Agent. To the extent Agent agrees to release any Lien granted to or held by
Agent as authorized, (a) Agent is hereby irrevocably authorized by Lenders to, execute such documents
as may be necessary to evidence the release of the Liens granted to Agent, for the benefit of Agent and
Lenders, upon such Collateral; provided, however, that Agent shall not be required to execute any such
document on terms which, in Agent’s opinion, would expose Agent to liability or create upon Agent any
obligation or entail any consequence other than the release of such Liens without recourse or warranty,
and (b) Borrower shall provide at least five (5) Business Days prior written notice of any request for any
document evidencing such release of the Liens and Borrower agrees that any such release shall not in
any manner discharge, affect or impair the Obligations or any Liens granted to Agent on behalf of Agent
and Lenders upon (or obligations of any Loan Party, in respect of) all interests retained by any Loan
Party, including, without limitation, the proceeds of any sale, all of which shall continue to constitute part
of the property covered by this Agreement or the Loan Documents.
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(3)
No Duty as to Extent of Security. Agent shall have no obligation
whatsoever to any Lender or any other Person to assure that the property covered by this Agreement or
the Loan Documents exists or is owned by Borrower or is cared for, protected or insured or has been
encumbered or that the Liens granted to Agent on behalf of Agent and Lenders herein or pursuant hereto
have been properly or sufficiently or lawfully created, perfected, protected or enforced or are entitled to
any particular priority, or to exercise at all or in any particular manner or under any duty of care,
disclosure or fidelity, or to continue exercising, any of the rights, authorities and powers granted or
available to Agent in this Agreement or in any of the Loan Documents, it being understood and agreed
that in respect of the property covered by this Agreement or the Loan Documents or any act, omission or
event related thereto, Agent may act in any manner it may deem appropriate, in its discretion, given
Agent’s own interest in property covered by this Agreement or the Loan Documents as one of the
Lenders and that Agent shall have no duty or liability whatsoever to any of the other Lenders; provided,
however, that Agent shall exercise the same care which it would in dealing with loans for its own account.
Agency for Perfection. Agent and each Lender hereby appoint each other Lender as agent for the
purpose of perfecting Agent’s security interest in assets which, in accordance with the Uniform
Commercial Code or Canadian PPSL, as applicable, in any applicable jurisdiction, can be perfected by
possession or Control. Should any Lender (other than Agent) obtain possession of any such assets, such
Lender shall notify Agent thereof, and, promptly upon Agent’s request therefor, shall deliver such assets
to Agent or in accordance with Agent’s instructions. The Agent may file such proofs of claim or
documents as may be necessary or advisable in order to have the claims of the Agent and the Lenders
(including any claim for the reasonable compensation, expenses, disbursements and advances of the
Agent and the Lenders, their respective agents, financial advisors and counsel), allowed in any judicial
proceedings relative to Borrower and/or its Subsidiaries, or any of their respective creditors or property,
and shall be entitled and empowered to collect, receive and distribute any monies, securities or other
property payable or deliverable on any such claims. Any custodian in any judicial proceedings relative to
Borrower and/or its Subsidiaries is hereby authorized by each Lender to make payments to the Agent
and, in the event that the Agent shall consent to the making of such payments directly to the Lenders, to
pay to the Agent any amount due for the reasonable compensation, expenses, disbursements and
advances of the Agent, its agents, financial advisors and counsel, and any other amounts due the Agent.
Nothing contained in this Agreement or the other Loan Documents shall be deemed to authorize the
Agent to authorize or consent to or accept or adopt on behalf of any Lender any plan of reorganization,
arrangement, adjustment or composition affecting the Loans, or the rights of any holder thereof, or to
authorize the Agent to vote in respect of the claim of any Lender in any such proceeding, except as
specifically permitted herein.
Exercise of Remedies. Each Lender agrees that it will not have any right individually to enforce or seek to
enforce this Agreement or any Loan Document or to realize upon any collateral security for the
Obligations, unless instructed to do so by Agent, it being understood and agreed that such rights and
remedies may be exercised only by Agent.
Notice of Default. Agent shall not be deemed to have knowledge or notice of the occurrence of any
Default or Event of Default except with respect to defaults in the payment of principal, interest and fees
required to be paid to Agent for the account of Lenders, unless Agent shall have received written notice
from a Lender or Borrower referring to this Agreement, describing such Default or Event of Default and
stating that such notice is a "notice of default". Agent will notify each Lender of its receipt of any such
notice.
Action by Agent. Agent shall take such action with respect to any Default or Event of Default as may be
requested by Requisite Lenders. Unless and until Agent has received any such request, Agent may (but
shall not be obligated to) take such action, or refrain from taking such action, with respect to any Default
or Event of Default as it shall deem advisable or in the best interests of Lenders.
Amendments, Waivers and Consents
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A well crafted syndicated debt transaction agreement will include a protocol for lender participation and consent,
as to amendments, waivers, and consents required pursuant to the credit agreement and in relation to the
ongoing administration of the credit arrangements. This will generally include consideration of what matters
will require notice to and consent from the lenders, the percentage of lenders required to approve the step or
action, the nature of the instructions and directions which would be given to the agent and protections for the
agent in acting on such directions or instructions.
Percentage of Lenders Required. Except as otherwise provided herein or in any of the other Loan
Documents, no amendment, modification, termination or waiver of any provision of this Agreement or any
other Loan Document, or consent to any departure by any Loan Party therefrom, shall in any event be
effective unless the same shall be in writing and signed by Requisite Lenders (or, Agent, if expressly set
forth herein or in any of the other Loan Documents) and the applicable Loan Party; provided no
amendment, modification, termination, waiver or consent shall be effective, unless in writing and signed
by (i) in the case of any amendment necessary to implement the terms of a Facilities Increase in
accordance with the terms hereof, the Agent, Loan Parties and the Participating Lenders, and (ii) in the
case of any amendment, consent or waiver granting a new Lien for the benefit of Agent and Lenders or
extending any existing Lien over additional property or adding additional Subsidiaries of any Loan Party
or other pledgors as parties to this Agreement or the other Loan Documents, the Agent and the applicable
Loan Party; provided, further, no amendment, modification, termination, waiver or consent shall be
effective to: (1) increase or extend any of the Commitments of a Lender without the written consent of
such Lender; (2) reduce the principal of or the rate of interest on any Loan or reduce the fees payable
with respect to any Loan or Lender Letter of Credit (excluding any waiver of default interest or any
amendments to financial covenants set forth in Section 6 hereof and the Financial Covenants Rider and
the terms related thereto) without the written consent of each Lender directly and adversely affected
thereby; (3) extend the Termination Date or the scheduled due date for all or any portion of principal of
the Loans or any interest or fees due hereunder (except for mandatory prepayments and any rescission
of prior acceleration) without the written consent of each Lender directly and adversely affected thereby;
(4) amend the definition of the term "Requisite Lenders" or the percentage of Lenders which shall be
required for Lenders to take any action hereunder without the written consent of each Lender; (5) amend
or waive this subsection or the definitions of the terms used in this subsection insofar as the definitions
affect the substance of this subsection without the written consent of each Lender; (6) release Collateral
(except if the sale, disposition or release of such Collateral is permitted under subsection [
] or
under any other Loan Document) or any Guarantor without the written consent of each Lender;
(7) consent to the assignment, delegation or other transfer by any Loan Party of any of its rights and
obligations under any Loan Document without the written consent of each Lender; or (8) amend any pro
rata sharing or application of payment provisions among Lenders required hereby without the written
consent of each Lender directly and adversely affected thereby; provided, further, that no amendment,
modification, termination, waiver or consent affecting the rights or duties of Agent under this Section or
under any Loan Document shall in any event be effective, unless in writing and signed by Agent, in
addition to the Lenders required to take such action. Any amendment, modification, termination, waiver
or consent effected in accordance with this Section shall be binding upon each Lender or future Lender
and, if signed by a Loan Party, on such Loan Party.
Specific Purpose or Intent. Each amendment, modification, termination, waiver or consent shall be
effective only in the specific instance and for the specific purpose for which it was given. No amendment,
modification, termination, waiver or consent shall be required for Agent to take additional Collateral.
Failure to Give Consent; Replacement of Non-Consenting Lender. In the event Agent requests the
consent of a Lender and does not receive a written consent or denial thereof within [
] Business
Days after such Lender’s receipt of such request, then such Lender will be deemed to have denied the
giving of such consent. If, in connection with any proposed amendment, modification, termination or
waiver of any of the provisions of this Agreement requiring the consent or approval of more than
Requisite Lenders (without giving effect to the proviso of such definition) under this subsection, the
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consent of Requisite Lenders (without giving effect to the proviso of such definition) is obtained but the
consent of one or more other Lenders whose consent is required is not obtained, then Borrower shall
have the right, to either (1) replace any non-consenting Lender with one or more Replacement Lenders,
as if such Lender were an Affected Lender thereunder, but only so long as each such Replacement
Lender consents to the proposed amendment, modification, termination or waiver, or (2) prepay in full the
Obligations of such non-consenting Lender and terminate such non-consenting Lender’s Commitments,
as if such Lender were an Affected Lender thereunder.
Notwithstanding anything in this subsection, Agent and Borrower, without the consent of either Requisite
Lenders or all Lenders, may execute amendments to this Agreement and the Loan Documents, which
consist solely of the making of typographical corrections and addressing any technical defects and/or
ambiguities.
The agents will frequently require the ability to make discretionary advances to protect collateral, or to prevent
significant adverse consequences from arising in the event of a borrower default. These kinds of rights are given
to the agent to proceed where speed is of the essence, and the lenders agree that they will fund their proportionate
share of the discretionary advances made. These actions do not require the consent of the lenders, and generally
notice of the occurrence of the discretionary advance can be provided to the lenders after the making of the
advance without effect on the obligations of the lenders to provide the reimbursement contemplated.
Discretionary Advances. Notwithstanding anything contained herein to the contrary, at any time after and
during the continuance of a Default or Event of Default, Agent may, in its sole discretion, make Revolving
Advances in an aggregate amount of not more than $ [
] in excess of the limitations set forth in the
US Borrowing Base and Canadian Borrowing Base but not in excess of the US Revolving Loan
Commitment (in the case of US Revolving Advances) and Canadian Revolving Loan Commitment (in the
case of Canadian Revolving Advances) for the purpose of preserving or protecting the Collateral or for
incurring any costs associated with collection or enforcing rights or remedies against the Collateral, or
incurred in any action to enforce this Agreement or any other Loan Document.
Upon Agent’s making of any Revolving Advances under this subsection, each of the Lenders shall be
deemed to have irrevocably, unconditionally and immediately purchased from Agent a participation in
such Revolving Advances in an amount equal to such Lender’s Pro Rata Share of the US Revolving Loan
Commitment or Canadian Revolving Loan Commitment, as applicable, multiplied by the total amount of
such US Revolving Advances or Canadian Revolving Advances, as applicable, outstanding under this
subsection. Each Lender shall effect such purchase by making available the amount of such Lender’s
participation in such Revolving Loans in Dollars in immediately available funds to Agent’s Account. In the
event any Lender fails to make available to Agent when due the amount of such Lender’s participation in
such Revolving Advances, Agent shall be entitled to recover such amount on demand from such Lender
together with interest at the Federal Funds Effective Rate. Each such purchase by a Lender shall be
made without recourse to Agent, without representation or warranty of any kind, and shall be effected and
evidenced pursuant to documents reasonably acceptable to Agent. The obligations of the Lenders under
this subsection shall be absolute, irrevocable and unconditional, shall be made under all circumstances
and shall not be affected, reduced or impaired for any reason whatsoever.
Syndicated loan agreements in North America now, essentially universally, include the ability to require the
borrower to pay additional amounts where there are changes in law, regulations or capital requirements which
increase the cost of providing the credit facilities to the borrower by the lenders. In these circumstances, the
borrower is generally given the ability to require that the lenders who are calling upon the borrower for such
additional amounts be replaced in order to allow the borrower to mitigate these additional, unanticipated costs.
Similarly the borrower is generally given the right to replace lenders who are constrained in their ability to
provide any of the credit facilities contemplated by the credit agreement. These rights also extend to
circumstances where lenders default in their obligations, the right of the borrower to replace the lender is in
addition to the right of the agent and remaining lenders in the syndicate to deal with the defaulting lender.
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Where there is a defaulting lender, the price for the assignment needs to be considered, whether it will be
principal at par, and whether it will include additional amounts such as breakage fees.
Replacement of Lenders. If pursuant to any requests for increased cost, if the Borrower is required to pay
any additional amount to any Lender or any Governmental Authority for the account of any Lender, if any
Lender’s obligations are suspended or if any Lender defaults in its obligation to fund Loans hereunder,
then the Borrower may, at its sole expense and effort, upon 10 days’ notice to such Lender and the
Agent, require such Lender to assign and delegate, without recourse, all of its interests, rights and
obligations under this Agreement and the related Loan Documents to an assignee that shall assume such
obligations (which assignee may be another Lender, if a Lender accepts such assignment), provided that:
(i)

the Borrower pays the Administrative Agent the assignment fee;

(ii)
the assigning Lender receives payment of an amount equal to the outstanding
principal of its Loans and participations in disbursements under Letters of Credit, accrued interest
thereon, accrued fees and all other amounts payable to it hereunder and under the other Loan
Documents (including any breakage costs and amounts required to be paid under this Agreement
as a result of prepayment to a Lender) from the assignee (to the extent of such outstanding
principal and accrued interest and fees) or the Borrower (in the case of all other amounts);
(iii)
in the case of any such assignment resulting from a claim for compensation
under Section [
] or payments required to be made pursuant to Section [
], such
assignment will result in a reduction in such compensation or payments thereafter; and
(iv)

such assignment does not conflict with Applicable Law.

A Lender shall not be required to make any such assignment or delegation if, prior thereto, as a result of
a waiver by such Lender or otherwise, the circumstances entitling the Borrower to require such
assignment and delegation cease to apply.
Administrative Agent’s Clawback
Administrative agent's who agree to provide funding, before they have access to lenders advances, will generally
include claw back amounts. The agreement needs to be reviewed to determine whether the agent has the
obligation or right to make such advances, if the agent has such right then a clawback clause would usually be
included. If the agreement provides that the agent will only advance when it has same day available funds from
the parties, then the clawback clause will generally not be required. The clawback will generally expend both to
funding by lenders and payments by the borrower. The determination as to whether an agent will make advances
on behalf of either prior to receipt of same day funds is a business matter to be negotiated, and generally will be
dependent upon the credit quality of the parties involved.
(a)
Funding by Lenders: Presumption by Agent. Unless the Agent shall have received notice from a
Lender prior to the proposed date of any advance of funds that such Lender will not make available to the
Agent such Lender’s share of such advance, the Agent may assume that such Lender has made such
share available on such date in accordance with the provisions of this Agreement concerning funding by
Lenders and may, in reliance upon such assumption, make available to the Borrower a corresponding
amount. In such event if a Lender has not in fact made its share of the applicable advance available to
the Agent, then the applicable Lender shall pay to the Agent forthwith on demand such corresponding
amount with interest thereon, for each day from and including the date such amount is made available to
the Borrower to but excluding the data of payment to the Agent, at a rate determined by the Agent in
accordance with prevailing banking industry practice on Interbank compensation. If such Lender pays
such amount to the Agent, then such amount shall constitute such Lender’s Loan included in such
advance. If the Lender does not do so forthwith, the Borrower shall pay to the Agent forthwith on demand
such corresponding amount with interest thereon at the Interest rate applicable to the advance in
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question. Any payment by the Borrower shall be without prejudice to any claim the Borrower may have
against a Lender that has failed to make such payment to the Agent.
(b)
Payments by Borrower: Presumptions by Agent. Unless the Agent shall have received notice
from the Borrower prior to the date on which any payment is due to the Agent for the account of any
Lender hereunder that the Borrower will not make such payment the Agent may assume that the
Borrower has made such payment on such date in accordance herewith and may, in reliance upon such
assumption, distribute the amount due to the Lenders. In such event, if the Borrower has not in fact made
such payment, then each of the Lenders severally agrees to repay to the Agent forthwith on demand the
amount so distributed to such Lender with interest thereon, for each day from and including the date such
amount is distributed to it to but excluding the date of payment to the Agent, at a rate determined by the
Agent in accordance with prevailing banking industry practice on Interbank compensation.
Appointment and Authority. Each of the Lenders and the Issuing Bank hereby irrevocably appoints the
Person identified elsewhere in this Agreement as the Agent to act on its behalf as the Agent hereunder
and under the other Loan Documents and authorizes the Agent to take such actions on its behalf and to
exercise such powers as are delegated to the Agent by the terms hereof or thereof, together with such
actions and powers as are reasonably incidental thereto. The provisions of this Article are solely for the
benefit of the Agent, the Lenders and the Issuing Bank, and no Obligor shall have rights as a third party
beneficiary of any of such provisions.
Rights as a Lender. The Person serving as the Agent hereunder shall have the same rights and powers in
its capacity as a Lender as any other Lender and may exercise the same as though it were not the Agent
and the term "Lender" or "Lenders" shall, unless otherwise expressly indicated or unless the context
otherwise requires, include the Person serving as the Agent hereunder in its individual capacity. Such
Person and its Affiliates may accept deposits from, lend money to, act as the financial advisor or in any
other advisory capacity for and generally engage in any kind of business with any Obligor or any Affiliate
thereof as if such Person were not the Agent and without any duty to account to the Lenders.
Exculpatory Provisions - (1)
The Agent shall not have any duties or obligations except those
expressly set forth herein and in the other Loan Documents. Without limiting the generality of the
foregoing, the Agent:
(a)
shall not be subject to any fiduciary or other implied duties, regardless of whether a
Default has occurred and is continuing;
(b)
shall not have any duty to take any discretionary action or exercise any discretionary
powers, except discretionary rights and powers expressly contemplated hereby or by the other Loan
Documents that the Agent is required to exercise as directed in writing by the Required Lenders (or such
other number or percentage of the Lenders as shall be expressly provided for in the Loan Documents),
but the Agent shall not be required to take any action that, in its opinion or the opinion of its counsel, may
expose the Agent to liability or that is contrary to any Loan Document or Applicable Law; and
(c)
shall not, except as expressly set forth herein and in the other Loan Documents, have
any duty to disclose, and shall not be liable for the failure to disclose, any information relating to the
Borrower or any of its Affiliates that is communicated to or obtained by the person serving as the Agent or
any of its Affiliates in any capacity.
(2)
The Agent shall not be liable for any action taken or not taken by it (i) with the consent or at the
request of the Requited Lenders (or such other number or percentage of the Lenders as is necessary, or
as the Agent believes in good faith is necessary, under the provisions of the Loan Documents) or (ii) in
the absence of its own gross negligence or wilful misconduct. The Agent shall be deemed not to have
knowledge of any Default unless and until notice describing the Default is given to the Agent by the
Borrower or a Lender.
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(3)
Except as otherwise expressly specified in this Agreement the Agent shall not be responsible for
or have any duty to ascertain or inquire into (i) any statement, warranty or representation made in or in
connection with this Agreement or any other Loan Document, (ii) the contents of any certificate, report or
other document delivered hereunder or thereunder or in connection herewith or therewith, (iii) the
performance or observance of any of the covenants, agreements or other terms or conditions set forth
herein or therein or the occurrence of any Default, (iv) the validity, enforceability, effectiveness or
genuineness of this Agreement, any other Loan Document or any other agreement, instrument or
document or (v) the satisfaction of any condition specified in this Agreement, other than to confirm receipt
of items expressly required to be delivered to the Agent.
Reliance by Agent. The Agent shall be entitled to rely upon, and shall not incur any liability for relying
upon, any notice, request certificate, consent, statement, instrument, document or other writing (including
any electronic message, Internet or intranet posting or other distribution) believed by it to be genuine and
to have been signed, sent or otherwise authenticated by the proper Person. The Agent also may rely
upon any statement made to it orally or by telephone and believed by it to have been made by the proper
Person, and shall not incur any liability for relying thereon. In determining compliance with any condition
hereunder to the making of a Loan, or the issuance of a Letter of Credit that by its terms must be fulfilled
to the satisfaction of a Lender or the Issuing Bank, the Agent may presume that such condition is
satisfactory to such Lender or the Issuing Bank unless the Agent shall have received notice to the
contrary from such Lender or the Issuing Bank prior to the making of such Loan or the issuance of such
Letter of Credit. The Agent may consult with legal counsel (who may be counsel for the Borrower),
independent accountants and other experts selected by it and shall not be liable for any action taken or
not taken by it in accordance with the advice of any such counsel, accountants or experts.
Indemnification of Agent. Each Lender agrees to indemnify the Agent and hold it harmless (to the extent
not reimbursed by the Borrower), rateably according to its Applicable Percentage (and not jointly or jointly
and severally) from and against any and all losses, claims, damages, liabilities and related expenses,
inducing the fees, charges and disbursements of any counsel, which may be incurred by or asserted
against the Agent in any way relating to or arising out of the Loan Documents or the transactions therein
contemplated. However, no Lender shall be liable for any portion of such losses, claims, damages,
liabilities and related expenses resulting from the Agent’s gross negligence or wilful misconduct.
Delegation of Duties. The Agent may perform any and all of its duties and exercise its rights and powers
hereunder or under any other Loan Document by or through any one or more sub-agents appointed by
the Agent from among the Lenders (including the Person serving as Agent) and their respective Affiliates.
The Agent and any such sub-agent may perform any and all of its duties and exercise its rights and
powers by or through their respective Related Parties. The provisions of this Article and other provisions
of this Agreement for the benefit of the Agent shall apply to any such sub-agent and to the Related
Parties of the Agent and any such sub-agent, and shall apply to their respective activities in connection
with the syndication of the credit facilities provided for herein as well as activities as Agent.
Replacement of Agent - (1)
The Agent may at any time give notice of its resignation to the Lenders,
the Issuing Bank and the Borrower. Upon receipt of any such notice of resignation, the Required Lenders
shall have the right in consultation with the Borrower, to appoint a successor, which shall be a Lender
having a Commitment to a revolving credit if one or more is established in this Agreement and having an
office in [
], or an Affiliate of any such Lender with an office in [
]. The Agent may also be
removed at any time by the Required Lenders upon 30 days’ notice to the Agent and the Borrower as
long as the Required Lenders, in consultation with the Borrower, appoint and obtain the acceptance of a
successor within such 30 days, which shall be a Lender having a Commitment to a revolving credit if one
or more is established in this Agreement and having an office in [
], or an Affiliate of any such Lender
with an office in Toronto or Montreal.
(2)
If no such successor shall have been so appointed by the Required Lenders and shall have
accepted such appointment within 30 days after the retiring Agent gives notice of its resignation, then the
retiring Agent may on behalf of the Lenders, appoint a successor Agent meeting the qualifications
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specified herein, provided that if the Agent shall notify the Borrower and the Lenders that no qualifying
Person has accepted such appointment, then such resignation shall nonetheless become effective in
accordance with such notice and (1) the retiring Agent shall be discharged from its duties and obligations
hereunder and under the other Loan Documents (except that in the case of any collateral security held by
the Agent on behalf of the Lenders under any of the Loan Documents, the retiring Agent shall continue to
hold such collateral security until such time as a successor Agent is appointed) and (2) all payments,
communications and determinations provided to be made by, to or through the Administration Agent shall
instead be made by or to each Lender directly, until such time as the Required Lenders appoint a
successor Administration Agent as provided for above in the preceding paragraph.
(3)
Upon a successor’s appointment as Agent hereunder, such successor shall succeed to and
become vested with all of the rights, powers, privileges and duties of the former Agent, and the former
Agent shall be discharged from all of its duties and obligations hereunder or under the other Loan
Documents (if not already discharged therefrom as provided in the preceding paragraph). The fees
payable by the Borrower to a successor Agent shall be the same as those payable to its predecessor
unless otherwise agreed between the Borrower and such successor. After the termination of the service
of the former Agent, the provisions of this Section shall continue in effect for the benefit of such former
Agent, its sub-agents and their respective Related Parties in respect of any actions taken or omitted to be
taken by any of them while the former Agent was acting as Agent.
Non-Reliance on Agent and Other Lenders. Each Lender and the Issuing Bank acknowledges that it has,
independently and without reliance upon the Agent or any other Lender or any of their Related Parties
and based on such documents and information as it has deemed appropriate, made its own credit
analysis and decision to enter into this Agreement. Each Lender and the Issuing Bank also
acknowledges that it will, independently and without reliance upon the Agent or any other Lender or any
of their Related Parties and based on such documents and information as it shall from time to time deem
appropriate, continue to make its own decisions in taking or not taking action under or based upon this
Agreement, any other Loan Document or any related agreement or any document furnished hereunder or
thereunder.
Collective Action of the Lenders. Each of the Lenders hereby acknowledges that to the extent permitted
by Applicable Law, any collateral security and the remedies provided under the Loan Documents to the
Lenders are for the benefit of the Lenders collectively and acting together and not severally and further
acknowledges that its rights hereunder and under any collateral security are to be exercised not severally,
but by the Agent upon the decision of the Required Lenders (or such other number or percentage of the
Lenders as shall be expressly provided for in the Loan Documents). Accordingly, notwithstanding any of
the provisions contained herein or in any collateral security, each of the Lenders hereby covenants and
agrees that it shall not be entitled to take any action hereunder or thereunder including, without limitation,
any declaration of default hereunder or thereunder but that any such action shall be taken only by the
Agent with the prior written agreement of the Required Lenders (or such other number or percentage of
the Lenders as shall be expressly provided for in the Loan Documents). Each of the Lenders hereby
further covenants and agrees that upon any such written agreement being given, it shall co-operate fully
with the Agent to the extent requested by the Agent. Notwithstanding the foregoing, in the absence of
instructions from the Lenders and where in the sole opinion of the Agent, acting reasonably and in good
faith, the exigencies of the situation warrant such action, the Administrable Agent may without notice to or
consent of the Lenders take such action on behalf of the Lenders as it deems appropriate or desirable in
the interest of the Lenders.
No Other Duties, etc. Anything herein to the contrary notwithstanding, none of the Bookrunners,
Arrangers or holders of similar titles, if any, specified in this Agreement shall have any powers, duties or
responsibilities under this Agreement or any of the other Loan Documents, except in its capacity, as
applicable, as the Agent or a Lender hereunder.
Reimbursement by Lenders. To the extent that the Borrower for any reason fails to indefeasibly pay any
amount required under paragraph (a) or (b) of this Section to be paid by it to the Agent (or any sub-agent
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thereof), the Issuing Bank or any Related Party of any of the foregoing, each Lender severally agrees to
pay to the Agent (or any such sub-agent), the Issuing Bank or such Related Party, as the case may be,
such Lender’s Applicable Percentage (determined as of the time that the applicable unreimbursed
expense or indemnity payment is sought) of such unpaid amount, provided that the unreimbursed
expense or indemnified loss, claim, damage, liability or related expense, as the case may be, was
incurred by or asserted against the Agent (or any such sub-agent) or the Issuing Bank in its capacity as
such, or against any Related Party of any of the foregoing acting for the Agent (or any such sub-agent) or
Issuing Bank in connection with such capacity. The obligations of the Lenders under this paragraph (c)
are subject to the other provisions of this Agreement concerning several liability of the Lenders.
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Regulated Financial Institutions –
Compliance Issues in Syndicated Debt Deals
Participation in a syndicated finance deal can create issues for regulatory compliance as to
requirements for anti-money laundering and terrorist financing customer identification,
verification and record keeping; credit assessment and sound policy lending practices.
Financial institutions are increasingly required to directly obtain, verify, maintain, record and
report a significant amount of information with regard to specified counterparty entities
(generally customers). The requirement to obtain such information does not just extend to
direct customers but can extend to a fairly extensive range of affiliated and related entities to the
borrower, the upward reach to significant ownership can add a significant burden. While the
requirements, and the burden, exist for all customer interactions a syndicated transaction can
present significant additional legal and practical challenges. These challenges need to be
understood by syndicate participants, and appropriate steps taken to ensure regulatory
compliance, particularly with know your customer requirements.
Regulation has imposed requirements in two areas of concern, one being "know your customer"
which is to assist in the obtaining and provision of information to regulatory authorities for
purposes other than the credit assessment of the transaction, and those which are intended to
increase and improve credit decisions by the financial institutions. The regulatory required
information around credit assessment is considered to, and is designed to, create a more
efficient market. The provision of greater information tends to reduce agency problems, and
lowers the perception of credit risk. This can increase participation by syndicate members,
increasing access to funds in the market. Furthering this agenda, requirements for consistent
and ongoing monitoring and re-contracting are generally considered to be key elements of the
information duties of an arranger. These information duties are to support the regulatory
requirements underpinning credit assessment, and re-assessment, for the syndicate
participants.
The regulation of financial institutions can also requires maintenance of specified credit
standards, whether self-determined using prudent man standards or directly imposed these
regulatory requirements. The syndicate participant is generally coming into a relationship with
the borrower group where there is a significant asymmetry in the information held between the
syndicate arranger and that syndicate participant. The arranger will generally have come into
the transaction with an ongoing relationship, or the ability to interact in such a way as to build
the relationship, with enhanced ability to gain information as compared to the balance of the
syndicate. This information asymmetry can result in an inability to execute and demonstrate
execution of appropriate credit assessment. It can introduce a moral hazard as to diligence and
monitoring on the part of the arranger, enticing the arranger to draw syndicate participants into
weaker credits where it wishes to divest itself of the credit risk. It also can result in a lower
standard of care being applied in the initial gathering of information, and ongoing monitoring, as
a result of the arranger having less risk in holding the credit which has been divested to
syndicate members and can result in the agent poorly delivering on the responsibilities related
to initial credit assessment. Even if the syndicate arrangements place the responsibility for
information gathering with the arranger, the financial institutions participating in syndicate
remain directly responsible for the adherence to the required practices and policies needed to
satisfy their regulatory responsibilities.
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In syndicates where participants are allowed some direct, or relatively direct, contact with the
borrower, the arranger will still have the primary control of, or responsibility for, the collection
and assessment of information and the ongoing monitoring of the state of such information.
Despite the information being provided directly by the borrower to the syndicate participants, the
information asymmetry which is held by the arranger can result in insufficient verification or
credit assessment on the part of the syndicate participants who are relying on the apparent
active participation by the arranger.
The procedural requirement for syndicate participants to rely on the information obtained by the
originator, lead arranger or administrative agent, and provided to each of the syndicate
participants is received in the context of the usual provisions of the credit agreement which set
out extensive exclusions from responsibilities, and indemnities, for the arranger or agent acting
in that role. Credit agreements drafted using industry recommended provisions for the agency
arrangements will generally state that arranger is not responsible for the accuracy or
completeness of the information provided, that there is no right on the part of the syndicate
participants to rely upon those materials or information, and that the arranger is fully indemnified
for any actions which might be taken in connection with the provision of such information.
Effectively, the exclusions, statements there is no right to rely and the indemnities result in the
delivery of materials or information in relation to which the syndicate participants have no legal
right to look to any party as being liable or responsible for the completeness or accuracy of the
materials provided. A syndicated loan is unlike a regular credit arrangement where there is a
direct, bilateral, relationship transaction allowing the lender to have knowledge based upon their
relationship with the borrower and the direct ability to obtain the further materials which will
underpin their regulatory responsibility. The syndicate participant is not only obtaining these
materials, including the verification of the materials, indirectly through the arranger, they are
usually doing so in the context of an explicit written agreement which states that they do not
have any right to rely upon the party which acquired and verified such information as to its
accuracy or completeness. This necessarily gives rise to questions as to whether the syndicate
participant was reasonable, or justified, in relying upon the information as provided to satisfy the
necessary regulatorily required obtaining and verification of customer information, or the
assessment of the credit as a credit to be held on its balance sheet.
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Regulatory Compliance Outline
An outline of the basics of regulatory compliance in key statutes applicable to United States based or regulated financial institutions follows:



Regulation

Federal
Deposit Insurance
Corporation





To Whom it Applies



Banks and other savings institutions that take
deposits and pay the insurance premiums to FDIC.
FDIC insurance covers all deposit accounts, including
checking and savings accounts, money market
deposit accounts and certificates of deposit.

Responsibility of Identification



The Federal Deposit Insurance Corporation
uses the United States Code of Federal Regulation’s
(31 C.F.R. § 103.121) interpretation of what is required
in a customer identification program.


The bank must include risk-based procedures
for verifying the identity of each customer to the extent
reasonable and practicable. The procedures must
enable the bank to form a reasonable belief that it
knows the true identity of each customer. At a
minimum, these procedures must contain:





Name;
D.O.B.;
Address; and
Identification Number (a taxpayer identification
number, passport number and country of
issuance, alien identification card number, any
other government-issued document evidencing
nationality)

In connection with a customer who opens a
credit card account, a bank may obtain the identifying
information about a customer from a third-party source.
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Financial
Industry Regulatory
Authority



Responsible for overseeing member firms,
which is virtually all U.S. stockbrokers and brokerage
firms. All firms dealing in securities that are not
regulated by another Self Regulating Organization,
are required to be member firms of FINRA.



From FINRA Rules—3310. Anti-Money
Laundering Compliance Program


FINRA Rule 3310 sets out minimum standards
for broker-dealers' anti-money laundering (AML)
compliance programs. It requires firms to develop and
implement a written AML compliance program. The
program has to be approved in writing by a member of
senior management and be reasonably designed to
achieve and monitor the member's ongoing compliance
with the requirements of the Bank Secrecy Act and the
implementing regulations spread thereunder.
Consistent with the Bank Secrecy Act, FINRA Rule
3310 also requires firms, at a minimum, to:


establish and implement policies and
procedures that can be reasonably expected to
detect and cause the reporting of suspicious
transactions;



establish and implement policies, procedures,
and internal controls reasonably designed to
achieve compliance with the Bank Secrecy Act
and implementing regulations;



provide for annual (on a calendar-year basis)
independent testing for compliance to be
conducted by member personnel or by a
qualified outside party;



designate and identify to FINRA (by name, title,
mailing address, e-mail address, telephone
number, and facsimile number) an individual or
individuals responsible for implementing and
monitoring the day-to-day operations and
internal controls of the program.
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Bank Secrecy
Act/Anti-Money
Laundering



United States financial institutions. For the
Customer Identification Program the definition of
financial institution encompasses a variety of entities,
including banks, agencies and branches of foreign
banks in the U.S., thrifts, credit unions, private banks,
trust companies, investment companies, brokers and
dealers in securities, futures commission merchants,
insurance companies, travel agents, pawnbrokers,
dealers in precious metals, check cashers, casinos,
and telegraph companies.



U.S. financial institutions must file a CTR,
Financial Crimes Enforcement Network (FinCEN) Form
for each currency transaction over $10,000. A currency
transaction is any transaction involving the physical
transfer of currency from one person to another and
covers deposits, withdrawals, exchanges, or transfers
of currency or other payments.


Financial institutions are required to provide all
requested information on the CTR, including the
following for the person conducting the transaction:





Name,
Street address (a post office box number
is not acceptable),
Social security number (SSN) or taxpayer
identification number (TIN) (for non-U.S. residents),
and
Date of birth.



The documentation used to verify the identity of the
individual conducting the transaction should be
specified. Signature cards may be relied upon;
however, the specific documentation used to establish
the person's identity should be noted. A mere notation
that the customer is "known to the financial institution"
is insufficient. Additional requested information includes
the following:
 Account number,
 Social security number or taxpayer identification
number of the person or entity for whose account
the transaction is being conducted (should reflect
all account holders for joint accounts), and
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Amount and kind of transaction (transactions
involving foreign currency should identify the
country of origin and report the U.S. dollar
equivalent of the foreign currency on the day of
the transaction).



The financial institution must provide a contact person,
and the CTR must be signed by the preparer and an
approving official.



Customer Identification Program
Section 326 of the USA PATRIOT Act, which is
implemented by 31 CFR 103.121, requires banks,
savings associations, credit unions, and certain nonfederally regulated banks to implement a written
Customer Identification Program (CIP) appropriate for
its size and type of business. The program requires
a bank to develop and implement a written, boardapproved CIP, appropriate for its size and type of
business that includes, at a minimum, procedures for:









Verifying a customer's true identity to the extent
reasonable and practicable and defining the
methodologies to be used in the verification
process;
Collecting specific identifying information from
each customer when opening an account;
Responding to circumstances and defining actions
to be taken when a customer's true identity cannot
be appropriately verified with "reasonable belief;"
Maintaining appropriate records during the
collection and verification of a customer's identity;
Verifying a customer's name against specified
terrorist lists; and
Providing customers with adequate notice that
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the bank is requesting identification to verify their
identities.



While not required, a bank may also include
procedures for specifying when it will rely on
another financial institution (including an affiliate) to
perform some or all of the elements of the CIP.



Additionally, a bank with a Federal functional
regulator must formally incorporate its CIP into its
written board-approved anti-money
laundering program. The FDIC expanded Section 326.8
of its Rules and Regulations to require each FDICsupervised institution to implement a CIP that complies
with 31 CFR 103.121 and incorporate such CIP into a
bank's written board-approved BSA compliance
program (with evidence of such approval noted in the
board meeting minutes). Consequently, a bank must
specifically provide:
 Internal policies, procedures, and controls;
 Designation of a compliance officer;
 Ongoing employee training programs; and
 An independent audit function to test program.



Reliance on Another Financial Institution's
CIP
A bank may develop and implement procedures for
relying on another financial institution for the
performance of CIP procedures, yet the CIPs at both
entities do not have to be identical. The reliance can be
used with respect to any bank customer that is opening
or has opened an account or similar formal relationship
with the relied-upon financial institution. Additionally,
the following requirements must be met:
 Reliance is reasonable, under the circumstances;
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The relied-upon financial institution (including an
affiliate) is subject to the same anti-money
laundering program requirements as a bank, and
is regulated by a Federal functional regulator (as
previously defined); and
A signed contract exists between the two entities
that requires the relied-upon financial institution to
certify annually that it has implemented its antimoney laundering program, and that it will perform
(or its agent will perform) the specified
requirements of the bank's CIP.



To strengthen such an arrangement, the signed
contract should include a provision permitting the bank
to have access to the relied-upon institution's annual
independent review of its CIP.
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Office of
Foreign Assets
Control



All U.S. persons must comply with OFAC
regulations, including all U.S. citizens and
permanent resident aliens regardless of where they
are located, all persons and entities within the
United States, all U.S. incorporated entities and their
foreign branches. In the cases of certain programs,
such as those regarding Cuba and North Korea, all
foreign subsidiaries owned or controlled by U.S.
companies also must comply.



U.S. persons are prohibited from dealing with Specially
Designated Nationals (SDNs) wherever they are located and
all SDN assets are blocked. The names are incorporated into
OFAC’s list of Specially Designated Nationals and Blocked
Persons ("SDN list") which includes over 6,000 names of
companies and individuals who are connected with the
sanctions targets.


There is no single compliance program suitable for
every financial institution. OFAC is not itself a bank regulator;
its basic requirement is that financial institutions not violate the
laws that it administers. Even though there are no stringent
requirements, OFAC does provide suggestions for compliance:


The bank’s policies, procedures, and processes should
address how the bank will identify and review transactions and
accounts for possible OFAC violations, whether conducted
manually, through interdiction software, or a combination of
both. For screening purposes, the bank should clearly define
its criteria for comparing names provided on the OFAC list with
the names in the bank’s files or on transactions and for
identifying transactions or accounts involving sanctioned
countries. The bank’s policies, procedures, and processes
should also address how it will determine whether an initial
OFAC hit is a valid match or a false hit. The screening criteria
used by banks to identify name variations and misspellings
should be based on the level of OFAC risk associated with the
particular product or type of transaction.


If a bank uses a third party, such as an agent or service
provider, to perform OFAC checks on its behalf, as with any
other responsibility performed by a third party, the bank is
ultimately responsible for that third party’s compliance with the
OFAC requirements.
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Shared
National Credit
Program



Federally supervised institutions that
participate in large syndicated bank loans of $20
million or more that are shared by three or more
institutions. A federally supervised institution is any
financial institution (including subsidiaries) subject to
supervision by one of the federal banking agencies.
These include:










FDIC-insured banks and thrifts, their
branches and subsidiaries
Federally licensed branches and agencies of
foreign banks (including non-U.S. branches
managed by a U.S. branch)
State-licensed branches and agencies of
foreign banks (including non-U.S. branches
managed by a U.S. branch)
U.S. Subsidiaries of Foreign Banking
Organizations
Bank holding companies and financial
holding companies, and their non-bank
subsidiaries subject to examination by the
Federal Reserve System.
Thrift Holding Companies
National banks and federal savings
associations



The Shared National Credit Program has guidelines for
reporting credit data. The requirements for reporting obligor data
are:


Internal ID—the reporting entity should have a unique
identifier for obligor. Each legal entity should have its own
Internal ID, and the same ID should not be used for related
obligors.
 Original Internal ID—The reporting entity’s Internal ID
assigned to the obligor agent in the previous submission. If
there is no change from the prior submission, or if it is the
first time the entity is being reported, the Internal ID should
be reported as the Original Internal ID.
 Name—Full legal name of the obligor
 Short Name—abbreviation of obligor name, used by
reporting entity (optional)
 City
 State
 Country
 ZIP/Postal Code
 Industry Code—the 5 or 6 digit code that best describes the
primary business activity of the reporting agent according to
the North American Industry Classification System. If the
reporting entity does not electronically store NAICS codes,
report a SIC code. Do not report both a NAICS and a SIC
code.
 Industry Code—the 4 digit numeric code that describes the
primary business activity of the reporting agent according to
the Standard Industrial Classification system. The Agencies
prefer NAICS codes, however SIC codes are acceptable if
the reporting entity does not electronically store NAICS
codes.

While the guidelines do not reference third party reporting, it
does note that the agent/administrative agent is responsible for
reporting.
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Securities
Exchange Act of
1934



Any person that is registered or required to
be registered with the Commission as a broker or
dealer under the Exchange Act, except persons who
register solely for the purpose of effecting
transactions in securities futures products



The Securities Exchange Act uses the United States
Code of Federal Regulation’s (31 C.F.R. § 103.122)
interpretation of what is required in a customer identification
program.


The broker-dealer must include risk-based
procedures for verifying the identity of each customer to the
extent reasonable and practicable. The procedures must
enable the broker-dealer to form a reasonable belief that it
knows the true identity of each customer. At a minimum,
these procedures must contain:





Name;
D.O.B.;
Address; and
Identification Number (a taxpayer identification
number, passport number and country of issuance,
alien identification card number, any other
government-issued document evidencing nationality)




Securities Act
of 1933



Any company that offers securities to be sold
to the public.



The Securities Act requires each registered open-end
company to implement the United States Code of Federal
Regulation’s 31 C.F.R. § 103.131.


At a minimum, these procedures must contain:





Name;
D.O.B.;
Address; and
Identification Number (a taxpayer identification
number, passport number and country of issuance,
alien identification card number, any other
government-issued document evidencing nationality)

REGULATORY COMPLIANCE CHECKLISTS FOR USE IN AGENTED TRANSACTIONS
Peter Sullivan, Cassels Brock & Blackwell LLP
psullivan@casselsbrock.com

Introduction
Regulatory compliance is becoming a significant concern in syndicated debt or equity financing;
the legislation required to be considered is increasing and the complexity of the responsibilities
placed on agents and syndicate participants is growing. It is vital that the agent and the
syndicate members clearly understand the applicable regulatory requirements and agree as to
the level of compliance and who will be responsible for ensuring the required enquiries and
materials are made to complete and document compliance. These materials consist of
checklists for use by agents and syndicate members to assess compliance with the information
gathering and recording for compliance with “know your client” requirements under anti-money
laundering and anti-terrorist legislation; the requirements of the US Office of Foreign Asset
Control and US securities law (considering exempt transactions). The syndicated transaction
requires early and thorough consideration of these requirements to ensure that the law,
practices and policies of each of the agent and the syndicate members are properly addressed,
and preferably not at the last minute.

CHECKLIST #1
Know Your Client Considerations
(Includes: Anti-Money Laundering and Anti-Terrorist Financing Compliance)
Financial Crime is a worldwide problem, and the United States has various legislation in place to
address Anti-Money Laundering (“AML”) and Anti-Terrorist Financing (“ATF”). To prevent fraud
and other illegal financial behaviour, it is crucial that an Agent knows the parties they are acting
on behalf – these considerations are known as Know Your Client/Customer provisions.
The Financial Industry Regulatory Authority (“FINRA”) has also issued SEC-approved Rules
regarding “Know Your Customer” and “Suitability” that address the need for “reasonable
diligence” to be used in transactions. Both rules are appended in Appendix A for reference.
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Checklist
As an agent acting for a U.S. syndicate:
1.

Agent should obtain solicitor/notary who can easily collect and verify identification
concurrently with preparation for the proposed transaction

2.

Is the Borrower or Guarantor an individual or corporation?
Individual: Obtain at least two valid and current pieces of government identification
from each Borrower or Guarantor involved in the transaction
Corporation: Obtain at least two valid and current pieces of government
identification from three (3) signing officers of the corporation who will be executing
documents in the transaction
**Please see Appendix B for a list of valid identification**

3.

Solicitor or Notary must verify they have examined all pieces of identification and
execute a document summarizing the collection of such information

4.

Are any of the Borrowers or Guarantors a “Politically Exposed Person”?
**Please see Appendix C for a definition of “Politically Exposed Person” aka “PEP” **

5.

Are any members of the syndicate participating in the transaction on behalf of, or for the
benefit of, a third party?
If so, the Agent should also be diligent in collecting this third party’s information in a
formal declaration, which may include (but not limited to) the following:

6.



Personal information (if applicable): Full name, address, occupation and birthday;



Corporate/Business information (if applicable): Name and nature of business,
incorporation information and jurisdiction, and business address;



Relationship of the third party to the Syndicate member;



Signature of the individual and name of company completing declaration.

Is the client a corporation? All corporations require the following proof:
Formation Documents (as applicable): these are:



Certificates of incorporation/equivalent



Articles of association/equivalent



LP/GP/LLC/Trust Agreements as appropriate
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Tax Documents



Certificates of Status/Good Standing

Financials (preferably audited): If annual audited financials are not available,
quarterly reports, bank references with independent verification, an
operating/subscription agreement, offering document or prospectus as well as
Charter documents are acceptable
Proof of Regulated Status: Specifying name of regulator and provide website
printed containing the name to evidence regulation
Proof of Address/Administrative details: Can be satisfied by things like invoices,
press releases, new articles, government issued documents or a copy of the lease
Ownership Information: Only if there are 5 or fewer beneficial owners of the
entity. If so, then provide:

7.



Name of beneficial owners and respective percentages in ownership;



Officer biographies (at level of managing director or above)

Is the client corporation a financial institution? If so, also require proof of a Bank
Licence
Foreign Banks also require the following:



Foreign Bank or USA Patriot Act Certification



Name of foreign regulator and proof of regulated status



(Optional) Offshore Licence Questionnaire to be filled out

Does the bank employ Registered Investment Advisors? If so, they need to provide:

8.



SEC Form “ADV” on the SEC website or request from client;



Formation and Tax documentation

Is the client corporation a Hedge Fund or Private Equity Fund? If so, also requires:
Offering Memorandum or Private Placement Memorandum
Monthly NAV & Performance since last audit
(Only for PE Funds) Certificate of LP or equivalent

9.

Is the client corporation a Mutual Fund or Pension? If so, also requires:
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Investment Management Agreement or Portfolio Management Agreement
Prospectus
Current Assets Under Management (AUM)
10.

Is the client corporation Managed Account? If so, also requires:
Current Assets Under Management (AUM)
Investment Management Agreement or Portfolio Management Agreement
Investor Newsletter: or news articles, press releases

11.

Is the client corporation a “Special Purpose Vehicle” (SPV)? If so, also requires:
Operating Agreement/LLC Agreement or Equivalent
Ownership/Guarantee Letter preferred where Bank SPV

12.

Agent should perform adequate due diligence to satisfy themselves of the ownership
and affiliations between syndicate parties

13.

General concerns that may raise red flags from an AML/ATL perspective for an Agent to
be aware of:

14.



Does the structure of the proposed transaction align with its purpose?



Are “Special Purpose Vehicles” (“SPVs”) involved in complex transactions?



Do any of the companies/individuals involved (including beneficial owners)
engage in the importing/exporting industry?

Situations of beneficial ownership, or those where it is not clear the Borrower/Guarantor
is not acting on their own behalf, may warrant additional due diligence.



This diligence may include reviewing the relevant Anti-Money Laundering
regulations in the jurisdiction, which focuses on customer due diligence

For example, Private funds may be subject to such AML compliance because they raise
unique concerns about beneficial ownership and control
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APPENDIX A
FINRA Rules
2090. Know Your Customer
Every member shall use reasonable diligence, in regard to the opening and maintenance of
every account, to know (and retain) the essential facts concerning every customer and
concerning the authority of each person acting on behalf of such customer.

• • • Supplementary Material: -------------.01 Essential Facts. For purposes of this Rule, facts "essential" to "knowing the customer" are
those required to (a) effectively service the customer's account, (b) act in accordance with any
special handling instructions for the account, (c) understand the authority of each person acting
on behalf of the customer, and (d) comply with applicable laws, regulations, and rules.
2111. Suitability
(a) A member or an associated person must have a reasonable basis to believe that a
recommended transaction or investment strategy involving a security or securities is suitable for
the customer, based on the information obtained through the reasonable diligence of the
member or associated person to ascertain the customer's investment profile. A customer's
investment profile includes, but is not limited to, the customer's age, other investments, financial
situation and needs, tax status, investment objectives, investment experience, investment time
horizon, liquidity needs, risk tolerance, and any other information the customer may disclose to
the member or associated person in connection with such recommendation.
(b) A member or associated person fulfills the customer-specific suitability obligation for an
institutional account, as defined in Rule 4512(c), if (1) the member or associated person has a
reasonable basis to believe that the institutional customer is capable of evaluating investment
risks independently, both in general and with regard to particular transactions and investment
strategies involving a security or securities and (2) the institutional customer affirmatively
indicates that it is exercising independent judgment in evaluating the member's or associated
person's recommendations. Where an institutional customer has delegated decisionmaking
authority to an agent, such as an investment adviser or a bank trust department, these factors
shall be applied to the agent.

• • • Supplementary Material: -------------.01 General Principles. Implicit in all member and associated person relationships with
customers and others is the fundamental responsibility for fair dealing. Sales efforts must
therefore be undertaken only on a basis that can be judged as being within the ethical standards
of FINRA's rules, with particular emphasis on the requirement to deal fairly with the public. The
suitability rule is fundamental to fair dealing and is intended to promote ethical sales practices
and high standards of professional conduct.
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.02 Disclaimers. A member or associated person cannot disclaim any responsibilities under the
suitability rule.
.03 Recommended Strategies. The phrase "investment strategy involving a security or
securities" used in this Rule is to be interpreted broadly and would include, among other things,
an explicit recommendation to hold a security or securities. However, the following
communications are excluded from the coverage of Rule 2111 as long as they do not include
(standing alone or in combination with other communications) a recommendation of a particular
security or securities:
(a) General financial and investment information, including (i) basic investment concepts, such
as risk and return, diversification, dollar cost averaging, compounded return, and tax deferred
investment, (ii) historic differences in the return of asset classes (e.g., equities, bonds, or cash)
based on standard market indices, (iii) effects of inflation, (iv) estimates of future retirement
income needs, and (v) assessment of a customer's investment profile;
(b) Descriptive information about an employer-sponsored retirement or benefit plan,
participation in the plan, the benefits of plan participation, and the investment options available
under the plan;
(c) Asset allocation models that are (i) based on generally accepted investment theory, (ii)
accompanied by disclosures of all material facts and assumptions that may affect a reasonable
investor's assessment of the asset allocation model or any report generated by such model, and
(iii) in compliance with Rule 2214 (Requirements for the Use of Investment Analysis Tools) if the
asset allocation model is an "investment analysis tool" covered by Rule 2214; and
(d) Interactive investment materials that incorporate the above.
.04 Customer's Investment Profile. A member or associated person shall make a
recommendation covered by this Rule only if, among other things, the member or associated
person has sufficient information about the customer to have a reasonable basis to believe that
the recommendation is suitable for that customer. The factors delineated in Rule 2111(a)
regarding a customer's investment profile generally are relevant to a determination regarding
whether a recommendation is suitable for a particular customer, although the level of
importance of each factor may vary depending on the facts and circumstances of the particular
case. A member or associated person shall use reasonable diligence to obtain and analyze all
of the factors delineated in Rule 2111(a) unless the member or associated person has a
reasonable basis to believe, documented with specificity, that one or more of the factors are not
relevant components of a customer's investment profile in light of the facts and circumstances of
the particular case.
.05 Components of Suitability Obligations. Rule 2111 is composed of three main obligations:
reasonable-basis suitability, customer-specific suitability, and quantitative suitability.
(a) The reasonable-basis obligation requires a member or associated person to have a
reasonable basis to believe, based on reasonable diligence, that the recommendation is
suitable for at least some investors. In general, what constitutes reasonable diligence will vary
depending on, among other things, the complexity of and risks associated with the security or
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investment strategy and the member's or associated person's familiarity with the security or
investment strategy. A member's or associated person's reasonable diligence must provide the
member or associated person with an understanding of the potential risks and rewards
associated with the recommended security or strategy. The lack of such an understanding when
recommending a security or strategy violates the suitability rule.
(b) The customer-specific obligation requires that a member or associated person have a
reasonable basis to believe that the recommendation is suitable for a particular customer based
on that customer's investment profile, as delineated in Rule 2111(a).
(c) Quantitative suitability requires a member or associated person who has actual or de facto
control over a customer account to have a reasonable basis for believing that a series of
recommended transactions, even if suitable when viewed in isolation, are not excessive and
unsuitable for the customer when taken together in light of the customer's investment profile, as
delineated in Rule 2111(a). No single test defines excessive activity, but factors such as the
turnover rate, the cost-equity ratio, and the use of in-and-out trading in a customer's account
may provide a basis for a finding that a member or associated person has violated the
quantitative suitability obligation.
.06 Customer's Financial Ability. Rule 2111 prohibits a member or associated person from
recommending a transaction or investment strategy involving a security or securities or the
continuing purchase of a security or securities or use of an investment strategy involving a
security or securities unless the member or associated person has a reasonable basis to
believe that the customer has the financial ability to meet such a commitment.
.07 Institutional Investor Exemption. Rule 2111(b) provides an exemption to customerspecific suitability regarding institutional investors if the conditions delineated in that paragraph
are satisfied. With respect to having to indicate affirmatively that it is exercising independent
judgment in evaluating the member's or associated person's recommendations, an institutional
customer may indicate that it is exercising independent judgment on a trade-by-trade basis, on
an asset-class-by-asset-class basis, or in terms of all potential transactions for its account.
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APPENDIX B
List of Acceptable Identification Documents
All personal ID must be current and original to be considered valid. At least one must be photo
ID. Where originals cannot be presented to the Agent, be sure to get copies notarized.
Acceptable identification includes:



Valid driver’s licence issued by the government



Current passport



Permanent Resident or Citizenship Card



Birth certificate



Social Insurance Number card issued by the Government

If Canadian, the below are also acceptable:



Ontario or British Columbia Identification Cards



College or University ID issued by Canadian institution with photograph



Provincial health insurance card (but prohibited by the provinces Ontario, Manitoba and
PEI)



Old Age Security card issued by Government of Canada



Municipal, Provincial or Federal government employee ID card



Signed Canadian Institute for the Blind (CNIB) client card with photo



Signed valid credit card, bank card or automated banking machine card, issued by
member of Canadian Payments Association with issuing financial institution



Firearms Acquisition Certificate issued by Federal government



Certification of Naturalization (commemorative issues not accepted)



Immigration Canada Forms IMM 100, IMM 1442, or IMM 5292



First Nations Treaty Card/Certificate of Indian Status
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APPENDIX C
“Politically Exposed Persons” (PEP) are those who are:
(a) “senior political figures”: individuals who holds or has held one of the following positions
in or behalf of a foreign country:


Head of state or government



Member of executive counsel of government or legislature



Deputy minister (or equivalent)



Ambassador, or ambassador’s attaché or counsellor



Military general (or higher rank)



President of state owner company or Bank



Head of government agency



Judge



Leader/President of a political party in legislature

(b) the members of a senior political figure’s “immediate family”: these are


Spouse/common law partner



Mother or father



Spouse/Common Law Partner’s mother or father



Child; brother or sister, including half-brothers and sisters

(c) “close associates” of the senior political figure
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CHECKLIST #2 :
Office of Foreign Assets Control Considerations
Considerations made by the Office of Foreign Assets Control (“OFAC”) concern an Agent’s
duties and obligations because there are relevant compliance issues which overlap with “Know
Your Client” requirements where they are a foreign body or have foreign owned assets. Within
this section there is reference to the Know Your Client Considerations, regarding Anti-Money
Laundering and Anti-Terrorist Funding considerations and potential “red flags” regarding those
issues.

Checklist
As an agent acting for a U.S. syndicate:
1.

Is the Borrower or Guarantor an Individual or Corporation? See Know Your Client
Considerations for the collection of basic information.

2.

What type of loan is applicable?
Direct Origination: the client is the lender, no syndicate
Primary Syndication: purchased a syndicated piece prior to origination
Secondary Syndication: purchase a syndicated piece subsequent to origination
Participation: participated in the loan
Purchase

3.

What type of entity is the Borrower or Guarantor? See Know Your Client Considerations
for each type of entity:
Corporation
Estate or Trust
Limited Partnership
Limited Liability Corporation or Partnership
Partnership
Private Equity or Hedge Fund
Professional Corporation
Sole Proprietorship
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Other
4.

Are any of the Borrowers or Guarantors a “Politically Exposed Person”? If so, collect
their information such as full name, role and consider diligence as well as verification of
their identities – See Know Your Client Considerations on collecting individual
verification
**Please see Appendix A for a definition of “Politically Exposed Person” aka “PEP” **

5.

Is the Borrower/Guarantor formed in the US? If not, what is the country of Origin?
Alternately, if an individual are they a US Citizen or Legal Resident? If not, what is
their country of origin?

6.

Is the Borrower/Guarantor publicly traded? If so, which exchange and ticker symbol?

7.

Was the Borrower/Guarantor formed in the last 5 years? If yes, what date?

8.

Is the Borrower/Guarantor a shell corporation? Or are they part of an ownership
structure that uses shell corporations? If so, where are they organized?

9.

Is the business purpose in keeping with its locations, including its international
operations?

10.

Is the Borrower/Guarantor’s source of cash flow transparent?

11.

Is the loan secured by cash, marketable securities, or the cash surrender value of life
insurance policy?

12.

Does the Borrower/Guarantor have international operations or trade areas? If so:



List the countries it operates or trades in;



Percentages of revenue derived from each foreign country

13.

Is your client an existing customer or a new customer? If new, what is their CAM Entity
ID #?

14.

Is the Borrower/Guarantor a governmental body or agency? Ties into PEP, but provide
the government unit to which they are responsible.

15.

Was the CIP Notice provided to the Borrower/Guarantor? Only applies to:

16.



Direct Origination Loans; and



Primary Syndication

Is the Borrower/Guarantor one of the following? These are considered “high risk” types:
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Charity/Nonprofit
Embassy or Foreign Consulate
Third Party Processor
Foreign Individual or Non-Resident Alient (NRA)
Privately Owned ATMS
Cash-Intensive business
Offshore Financial Centre (OFC)
International Business Corporation (OBC)
Money Services Business (MSB)
Non-Bank Financial Institution (NBFI)
Non-Governmental Organization (NGO)
Private Investment Company (PIC)
17.

18.

What is the source of the Borrower/Guarantor’s wealth? Only applies to:



Direct Origination Loans; and



Primary Syndication

Does the Borrower/Guarantor or any of its affiliates, including sponsors, have any
outstanding extensions of credit of any kind? If yes, describe the terms of the extension
of credit.
This goes the same if they have an ownership interest of any sort (member.
partner, shareholder) in an entity that has such outstanding extensions of credit.

19.

If they are not a bank, is the Borrower/Guarantor or any of its affiliates, including
sponsors, in discussions with a bank to purchase the bank’s assets? If yes, describe the
potential purchase.

20.

Does any Director or Officer of Bank have a relationship (financial or not) with the the
Borrower/Guarantor or any of its affiliates, including sponsors? If yes, describe nature of
the relationship

21.

(Optional and does not apply to small business lending) Does the loan qualify for the
Community Reinvestment Act? May apply if related to:



Affordable housing rehabilitation/construction, including construction and
permanent financing of multifamily rental property for low- to moderate-income
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persons



Rent controlled multifamily loan



Revitalization or stabilization of low- to moderate-income areas (activities
approved by governing board)



Activities that retain, create or improve jobs for low- to moderate income persons
even if not located in low- to moderate-income areas



Nursing facilities in low- to moderate-income areas

APPENDIX A
“Politically Exposed Persons” (PEP) are those who are:
(d) “senior political figures”: individuals who holds or has held one of the following positions
in or behalf of a foreign country:


Head of state or government



Member of executive counsel of government or legislature



Deputy minister (or equivalent)



Ambassador, or ambassador’s attaché or counsellor



Military general (or higher rank)



President of state owner company or Bank



Head of government agency



Judge



Leader/President of a political party in legislature

(e) the members of a senior political figure’s “immediate family”: these are


Spouse/common law partner



Mother or father



Spouse/Common Law Partner’s mother or father



Child; brother or sister, including half-brothers and sisters

(f) “close associates” of the senior political figure
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CHECKLIST #3:

Securities Considerations
In the United States, §230.215 of the United States Securities Act of 1933 (the “Act”), and the
corresponding Regulation D set out the compliance requirements for using the Accredited
Investor exemption.

Each subscriber wishing to take advantage of the Accredited Investor exemption will need to fill
out a subscription agreement which contains an “Accredited Investor Status Certificate”.
Checklist
As an agent acting for a U.S. syndicate:
1.

Agents must obtain all necessary client information for the agreement (Name, title,
address, contact information, see Know Your Client considerations)

2.

Agent must consider whether subscriber is purchasing Canadian securities. If so, there
are two options for the subscription agreement:
i.

Make a standalone U.S. subscription agreement; or

ii.

Build in representations and warranties into a Canadian subscription
agreement

3.

Agent must obtain U.S. (or Canadian, depending on choice in item 2 above) counsel to
prepare a subscription agreement for the purchase of shares/units.

4.

Agent must obtain U.S. counsel to draft the representation and warranties that the
subscriber will adhere to regarding the purchase of the securities being offered under an
Accredited Investor exemption.

5.

Agent should have in place a well-drafted agency agreement or otherwise to then
incorporate into a subscription agreement (to survive closing and purchase of the
shares/units referred to in the subscription agreement).

6.

Agent must ensure subscriber fits within an Accredited Investor category as set out by
the legislation. Typically, a subscriber will initial beside one or more of the 8 categories:
_____ (1) a bank as defined in Section 3(a)(2) of the Act,
or any savings and loan association or other
institution as defined in Section 3(a)(5)(A) of the
Act, whether acting in its individual or fiduciary
capacity; any broker or dealer registered pursuant
to Section 15 of the Securities Exchange Act of
1934; any insurance company as defined in
Section 2(a)(13) of the Act; any investment
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company registered under the Investment
Company Act of 1940 (the “1940 Act”) or a
business development company as defined in
Section 2(a)(48) of the 1940 Act; a Small Business
Investment Company licensed by the U.S. Small
Business Administration under Section 301(c) or
(d) of the Small Business Investment Act of 1958;
any plan established and maintained by a state, its
political subdivisions or any agency or
instrumentality of a state or its political
subdivisions, for the benefit of its employees, if
such plan has total assets in excess of $5,000,000;
or any employee benefit plan within the meaning of
the Employee Retirement Income Security Act of
1974 (“ERISA”), if the investment decision is made
by a plan fiduciary, as defined in Section 3(21) of
ERISA, which is either a bank, savings and loan
association, insurance company or registered
investment adviser, or if the employee benefit plan
has total assets in excess of $5,000,000 or, if a
self-directed plan, with investment decisions made
solely by persons that are Accredited Investors;
_____ (2) any private business development company as
defined in Section 202(a)(22) of the 1940 Act;
_____ (3) any organization described in Section 501(c)(3)
of the Internal Revenue Code, corporation,
Massachusetts or similar business trust, or
partnership, not formed for the specific purpose of
acquiring the Purchased Shares, with total assets
in excess of $5,000,000;
_____ (4) any trust, with total assets in excess of
$5,000,000, not formed for the specific purpose of
acquiring the Purchased Shares, whose purchase
is directed by a sophisticated person as described
in Rule 506(b)(2)(ii) of Regulation D under the Act;
_____ (5) any director or executive officer of the issuing
Company;
_____ (6) any natural person whose individual net worth,
or joint net worth with that person’s spouse, at the
date hereof exceeds $1,000,000;
_____ (7) any natural person who had an individual
income in excess of $200,000 in each of the two
most recent years or joint income with that person’s
spouse in excess of $300,000 in each of those
years and has a reasonable expectation of
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reaching the same income level in the current year;
or
_____ (8) any entity in which all of the equity owners are
Accredited Investors.
7.

Agents must ensure that the values for “net worth” of subscriber, as under option (6)
listed in item 6, is in accordance with the following §230.215:
(1) Except as provided in paragraph (e)(2) of this section,

for purposes of calculating net worth under this
paragraph (e):
(i)
(ii)

(iii)

The person's primary residence shall not be
included as an asset;
Indebtedness that is secured by the
person's primary residence, up to the
estimated fair market value of the primary
residence at the time of the sale of
securities, shall not be included as a liability
(except that if the amount of such
indebtedness outstanding at the time of the
sale of securities exceeds the amount
outstanding 60 days before such time, other
than as a result of the acquisition of the
primary residence, the amount of such
excess shall be included as a liability); and
Indebtedness that is secured by the
person's primary residence in excess of the
estimated fair market value of the primary
residence shall be included as a liability.

(2) Paragraph (e)(1) of this section will not apply to any

calculation of a person's net worth made in connection
with a purchase of securities in accordance with a right
to purchase such securities, provided that:
(i)
(ii)

(iii)

8.

Such right was held by the person on July
20, 2010;
The person qualified as an accredited
investor on the basis of net worth at the
time the person acquired such right; and
The person held securities of the same
issuer, other than such right, on July 20,
2010.

Agent should consider if the subscriber subsequently becomes an “Insider” of the
corporation, as defined under the Act or the Canadian Securities Act, an agent should
defer to counsel to ensure that their client syndicate is properly registered under each
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jurisdiction where necessary.
9.

Agent should be aware of proposed rules (RIN 3235-AL34) which will amend and
suggest steps and methods it will need to take to verify Accredited Investor status.
Agents should be able to prepare their client if such verification needs to take place.
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AGENCY PROVISIONS:
BALANCING THE OBLIGATIONS AND RIGHTS –
AN ASSESSMENT OF SAMPLE AGENCY PROVISIONS
IN LOAN TRANSACTIONS
Jeffrey A. Wurst, Ruskin Moscou Faltischek, P.C.
jwurst@rmfpc.com

Introduction

The economic downturn during the past decade has given rise to a number
of litigations related to losses incurred by co-lenders where there were
allegations of inappropriate conduct by agents in their dealings with the colenders or borrowers. The purpose of this paper is to highlight some
standard provisions that provide safe harbors to agents and to encourage
co-lenders to consider such provisions in their negotiation with agents.

Section I: Responsibilities of the Agent
1. Appointment
Each of the Lenders and the Issuing Banks hereby irrevocably appoints [name of initial
Administrative Agent] to act on its behalf as the Administrative Agent hereunder and
under the other Loan Documents and authorizes the Administrative Agent to take such
actions on its behalf and to exercise such powers as are delegated to the Administrative
Agent to take such actions on its behalf and to exercise such powers as are delegated
to the Administrative Agent by the terms hereof or thereof, together with such actions
and powers as are reasonably incidental thereto. The provisions of this Article are
solely for the benefit of the Administrative Agent . . . It is understood and agreed that the
use of the term “agent” herein . . . is not intended to connote any fiduciary or other
implied (or express) obligations arising under agency doctrine of any applicable law.
MCAP, Agency § 1.1

2. What Writings Must an Agent Deliver to Co-Lenders?

1

References to MCAP refer to the Model Credit Agreement Provisions (“MCAP”) as prepared by the Loan
Syndications and Trading Association, Aug. 1, 2012 and are indicated as “MCAP“ followed by the
relevant section from the MCAP.
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2

A.

[Agent] . . . shall not, except as expressly set forth herein . . . and in the other
Loan Documents, have any duty to disclose, and shall not be liable for the failure
to disclose, any information relating to the Borrower or any of its Affiliates . . . .
MCAP, Agency § 3(a)(iii).

B.

[Bank] will furnish to each Participant copies of the Loan Agreement, any
financial information received by [Bank] that is expressly required by the Loan
Documents to be furnished to [Bank], and any other material certificates,
documents or instruments received by [Bank] pursuant to any Loan Document,
but [Bank] shall not be required to obtain or furnish other information not referred
to above. BANK § 5(b).2

C.

Lender shall provide Participant with the following information and reports unless
otherwise provided to Participant:
(a)

upon receipt, a copy of all financial statements delivered pursuant to the
Loan Agreement, together with related statements of income and
expenses and all other accompanying reports relating thereto submitted
by the independent certified public accountants auditing such statements;

(b)

upon receipt, a copy of the monthly balance sheets and statements of
income delivered to Lender pursuant to the Loan Agreement;

(c)

a monthly report prepared by Lender depicting the trends of each
Borrower’s business, including but not limited to, aging of each Borrower’s
accounts receivable;

(d)

copies of Lender’s field examination reports as and when prepared; and

(e)

such written information as Lender may acquire from time to time relating
to the contamination by hazardous substances of any of Borrowers’
facilities, or other environmental risks relating to such facilities as are
known to Lender.

References to BANK refer to the Sixth Amended and Restated Participation Agreement between a
certain New York bank and its participants and are indicated as “BANK“ followed by the relevant section
from the agreement. Certain provisions of this agreement are selected as examples of terms contained in
a working document, which are noteworthy for the purposes of this presentation.

- 85 -

Upon Participant’s written request, Lender will provide to Participant copies of such
other documents regarding any Borrower and the Loan Documents as Lender may
have in its possession, or that Lender is able to obtain from the Borrowers pursuant
to the Loan Agreement. CFA § 13.3

D.

Agent shall have no duty or responsibility, either initially or on a continuing basis,
to provide any Lender with any credit or other information at any time. Sample
Credit Agreement 1 § 15.3.4

E.

Agent agrees to notify Lenders promptly of any Borrower default under the Loan
Documents of which Agent has knowledge. Agent shall not be deemed to have
knowledge of any default under the Loan Documents unless Agent has received
written notice of such default from Borrower or any Lender under the Loan
Documents. Sample Credit Agreement 2 § 12.

F.

Agent shall use commercially reasonable efforts to provide each Lender,
promptly after Agent’s receipt of such Lender’s written request therefor, (a) such
information as is then in Agent’s possession with respect to the current status of
principal and interest payments . . . and with respect to the current status of
accrual of interest . . . (b) copies of all current financial statements then in
Agent’s possession with respect to Borrower or any guarantor . . . and (c) other
current factual information then in Agent’s possession bearing on the continuing
creditworthiness of Borrower or any guarantor . . . provided, however, nothing . . .
shall impose any liability upon Agent for its failure to provide any Lender any of
the foregoing information even after a request therefor. Sample Credit
Agreement 2, § 17.

3

References to CFA refer to the Sample Participation Agreement by the Commercial Finance
Association, 2005, and are indicated as “CFA“ followed by the relevant section identification from the
sample agreement.
4

References to Sample Credit Agreement 1, 2 and 3 refer to certain actual agreements entered into and
are indicated as “Sample Credit Agreement []” followed by the relevant section.
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3. Event of Default
A.

If [Bank] has actual notice of, or receives written notice of and Event of Default
under any Loan Documents, [Bank] shall promptly forward a copy of such notice
to each Participant or otherwise advise each Participant of such Event of Default.
BANK § 5(b).

B.

In the event that Agent receives such notice [of a Default], Agent shall give notice
thereof to Lenders. Sample Credit Agreement 1, Regarding Agent § 15.6

C.

After an event of default under any of the Loan Documents, Agent shall have the
unilateral right, without the consent of any Lender to take any and all actions
permitted under the Loan Documents and applicable law, including without
limitation, foreclosure, to enforce the rights of the Lenders. Sample Credit
Agreement 2 § 11(a).

D.

Following the occurrence of an Event of Default, the Agent shall have the right to
demand repayment in full of all Obligations, whether or not otherwise due.
Sample Credit Agreement 3 § 21.

4.

Removal of the Agent
A.

The Administrative Agent may at any time give notice of its resignation to the
Lenders, the Issuing Banks and the Borrower. Upon receipt of any such notice
the Required Lenders shall have the right . . . to appoint a successor. MCAP,
Agency § 6(a).

B.

Agent may resign on thirty (30) days’ written notice to each of the Lenders and,
upon such resignation, the Required Lenders will promptly designate a successor
Agent. Sample Credit Agreement 1 § 15.3.
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Section II: Exculpatory Provisions & Case Law

Agreements typically contain exculpatory provisions which absolve the
Agent from most liability absent the Agent’s gross negligence or willful
misconduct.

A.

The Administrative Agent shall not have any duties or obligations except those
expressly set forth herein and in the other Loan Documents, and its duties
hereunder shall be administrative in nature. MCAP, Agency § 3(a).

B.

[The Administrative Agent] shall not be subject to any fiduciary or other implied
duties . . . . MCAP, Agency § 3(a)(1).

C.

[The Administrative Agent] shall not have any duty to take any discretionary
action or exercise any discretionary powers. MCAP, Agency § 3(a)(ii).

D.

The Administrative Agent shall not be liable for any action taken or not taken by it
(i) with the consent or at the request of the Required Lenders . . . or (ii) in the
absence of its own gross negligence or willful misconduct. MCAP, Agency §
3(b).

E.

The Agent shall be deemed not to have knowledge or notice of the occurrence,
continuation or cessation of any Default hereunder or under the Other
Documents, unless Agent has received notice from a Lender or Borrower
referring to this Agreement or the Other Documents, describing such Default
stating that such notice is a “notice of default.” Sample Credit Agreement 1, §
16.5.

F.

The Agent shall not be responsible in any manner for any recitals, statements,
representations or warranties made by any Borrower. Sample Credit Agreement
1, § 15.2.

G.

Agent shall not be under any obligation to any Lender to ascertain or inquire as
to the observance or performance of any of the agreements. MCAP, Agency §
3(c).
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H.

Each participant expressly acknowledges that [BANK] makes no representation
or warranty for the legality, validity, sufficiency, enforceability or collectability of
any of the Loan Documents or any Collateral or any representation or warranty
made by, or the accuracy, completeness or sufficiency of any information
provided or the financial condition of the Borrower. BANK, § 5(c).

I.

Each Lender hereby represents and warrants that it has independently reviewed
the Loan Documents and any other materials and that there shall be no recourse
against, or liability incurred by the Agent for any misstatement or omission.
Sample Credit Agreement 2, § 8.

J.

Except as expressly otherwise set forth in this Agreement Agent shall have the
full and exclusive power to administer all aspects of the Loan Documents.
Sample Credit Agreement 2, § 9.

The Duty to Investigate? Or Lack thereof.
Wise co-lenders would negotiate this into the “Agent’s responsibilities”
section.

A.

The Agent shall be entitled to rely upon, and shall be fully protected in relying,
upon any note, writing, resolution, notice, statement, certificate, telex, teletype or
telecopier message, cablegram, order or other document or telephone message
believed by it to be genuine and correct and to have been signed, sent or made
by the proper person or entity. Sample Agreement 1, § 15.5.

B.

The Administrative Agent also may rely upon any statement made to it orally or
by telephone and believed by it to have been made by the proper Person, and
shall not incur any liability for relying thereon. MCAP, Agency § 4.

C.

The Agent shall not be responsible for, or have any duty to ascertain or inquire
into any statement, warranty or representation made in connection herewith, the
validity, enforceability, effectiveness or genuineness of this Agreement or any
document. MCAP, Agency § 3(c).

Case Law
There is a surprisingly small body of decisions addressing the liability
of agents to co-lenders. The most noteworthy are summarized below.
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a. Generally


Beal Savings Bank v. Sommer, 8 N.Y.3d 318 (N.Y. 2007). The New York
Court of Appeals held that an individual lender did not have standing to
enforce remedies. To support its holding, the court looked to several
provisions of the Credit Agreement, notably, a section which permitted the
administrative agent to enforce remedies upon direction of the Required
Lenders. Additionally important was a section which required any lender
that obtained payment to return the excess of its pro rata share to be
shared ratably with the other lenders. According to the court, that
provision “underscore[ed] the collective design of the agreements that
Lenders share the risks of potentially unequal treatment.”



Credit Francais Int’l, S.A. v. Sociadad Financiera de Comercio, 128
Misc.2d 564 (N.Y. Co. 1985). The court ruled that individual lenders had
no standing to enforce remedies which, the court found, belonged to the
lending group as a whole. The court noted that the loan transaction was
between the borrower and the lending consortium, and not the individual
banks. The court viewed significant the agent’s authority as set forth in
the loan documents to act on behalf of the lenders collectively on its own
initiative or at the direction of the majority lenders. The agreement gave
other significant powers to the agent, including the power to declare the
entire amount due, and also the power to refrain from accelerating “unless
otherwise directed by the majority depositors.” The court concluded that
when parties have agreed to operate through an agent as a collective
entity, whether it be a corporation, a partnership, a syndicate or a
consortium, a unitary body is created and only unitary action can be
permitted.



In re Enron Corp., 2005 WL 356985 (S.D.N.Y. 2005). A New York federal
district court affirmed the bankruptcy court’s determination that an
individual lender lacked standing to pursue remedies that belonged to the
lending group as a whole. Under the loan documents there, an agent
appointed to represent the lender group was authorized to file claims and
to institute legal proceedings. Specifically, under the agreement, the
lenders appointed the agent as their attorney-in-fact, with full authority in
the place and instead of the lenders to file any claims or take any action or
institute any proceedings.



In re Fontainebleau Las Vegas Contract Litigation, 2012 WL 930290
(S.D.Fl. 2012). In 2007, Fontainebleau entered into a Credit Agreement
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and Disbursement Agreement with a syndicate of lenders for the
development of the Project. Under the Credit Agreement, the lenders
agreed to loan $1.85 billion under three senior secured credit facilities.
Bank of America held various roles under the financing agreements. It
acted as the Administrative Agent under the Credit Agreement and the
Disbursement Agent under the Disbursement Agreement, and was also a
lender under the Credit Agreement. Under the Disbursement Agreement,
Bank of America (as Agent) was absolved of all liability and responsibility
for any loss or damage except as a result of its bad faith, gross negligence
or willful misconduct. Moreover, Bank of America had no duty to conduct
any independent investigation on documents or certificates unless they
had reason to believe they were false. The court explained that pursuant
to these exculpatory provisions, Bank of America could be held liable for
breach only if it acted with gross negligence or willful misconduct, both
high standards that were not reached here. The court concluded that Bank
of America’s acceptance and approval of Fontainebleau’s Advance
Requests, which essentially “ran the project into the ground,” did not rise
to gross negligence or willful misconduct.


In re Rosewood at Providence, LLC., 470 B.R. 619 (Bankr. M.D. Geor.
2011). Under North Carolina law, a secured lender, through syndication
loan agreement, voluntarily bargained away certain rights in the event of a
borrower’s bankruptcy, including the right to vote on the borrower’s
Chapter 11 plan. Additionally, one section of the agreement authorized
the agent to vote on and accept the borrower’s bankruptcy plan on the
secured lender’s behalf. There, the agent was both the administrative
agent and required lender, and, though a different section of the
agreement required unanimous approval of all secured lenders for certain
actions (including the release of guarantors, the transfer of collateral,
among others), that section applied only to amendments to the loan
agreement or loan documents, and therefore did not apply to the Agent’s
actions. The court further noted that if there was any conflict between the
two sections, the section governing the agent’s authority to act in the
event of the borrower’s bankruptcy governed.
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b. Disclosure


Albion Alliance Mezzanine Fund, L.P. v. State Street Bank & Trust Co., 8
Misc.3d 264 (N.Y. Sup. Ct. 2003). A group of institutional investors brought an
action alleging that the bank participated in fraud perpetrated by a corporate
borrower. The court held that the bank did not have a duty to the institutional
investors to disclose its belief that principals of the closely held corporate
borrower, to which investors were lending money, were engaged in fraud
since there was no contractual relationship or a confidential or fiduciary
relationship.



Banque Arabe et Internationale D’Investissement v. Maryland Nat. Bank, 57
F.3d 146 (N.Y. 1995). The New York Court of Appeals found that the lead
lender in a participation agreement had no duty to disclose to a participating
bank certain state objections to the borrower’s condominium conversion plan
as the objections took relatively little time to resolve, bore no reflection on the
borrower, and therefore, were not material. Additionally, the participation
agreement expressly absolved the lead bank of any duty to provide
information relevant to independent credit analysis and funding decision.



In re Enron Corp. Securities, Derivative & “ERISA” Litigation, 761 F.Supp.2d
504 (S.D.Tex. 2011). The court held that under Texas law, a duty to disclose
may occur outside of a confidential or fiduciary relationship in at least three
contexts. First, when one voluntarily discloses information, he has a duty to
disclose the whole truth. Second, when one makes a representation, he has a
duty to disclose new information when he is aware the new information
makes the earlier representation misleading or untrue and third, when one
makes a partial disclosure and conveys a false impression.



Tahini Investments, Ltd. v. Bobrowsky, 99 A.D.2d 489 (N.Y. App. 2d 1984).
The court held that where a party to a contract conceals a material fact, which
he is in good faith bound to disclose, such silence may constitute actionable
misrepresentation. Furthermore, the court noted that even where the parties
have executed a specific disclaimer of reliance on a defendant’s
representation, a plaintiff may not be precluded from claiming reliance on any
oral misrepresentations if the facts allegedly misrepresented are peculiarly
within the defendant’s knowledge.



Harbinger Capital Partners Master Fund I, Ltd. v. Wachovia Capital Markets,
LLC, 2012 WL 2431613 (N.Y. Sup. Ct. 2010). Plaintiffs sought to recover
losses sustained as members of a syndicate arranged by Defendant
Wachovia. Several months before Le Nature’s (“LN”) bankruptcy proceedings
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commenced, LN borrowed $285 million in a loan administered by Defendant
Wachovia. Defendant WCM arranged, underwrote, and orchestrated the
syndication of the loan. Through the syndication process, these other banks
and investors became lenders to LN. Plaintiffs allege because of the
syndication, Defendant Wachovia ended up owning and being at risk for only
a small fraction of the overall loan. Each Plaintiff in the action owed a portion
of the $285 LN’s bank debt, either from purchasing an interest directly from
WCM in the syndication process or from a subsequent debt holder. Plaintiffs
contended that WCM knew about the improper practice and struggling
finances of LN prior to the loan yet chose to proceed with the loan and its
syndication to advance its own agenda. Plaintiffs also alleged that WCM
knew, but failed to disclose, that LN payments were untimely and financial
reports were inaccurate. In analyzing the various Agreement reliance
provisions, the court found that it was premature to dismiss the claims at this
point in the litigation.


P.T. Bank Central Asia v. ABN AMRO Bank N.V., 301 A.D.2d 373 (1st Dep’t
2003). Plaintiff alleged that the defendant bank (also the Agent) fraudulently
misrepresented the value of the borrower’s collateral or fraudulently failed to
disclose information calling into question the appraised value of that
collateral. The agreement between the parties included a disclaimer which
absolved the agent of any responsibility for any representations in the loan
agreement and other related documents. The agreement also included a
liability limitation by which the agent would only be liable for its own bad faith,
gross negligence, or willful misconduct. The Plaintiff alleged that the agent, by
virtue of its unique position, had information not readily available to the
plaintiff. Under this “Special Facts” doctrine, as the plaintiff alleged, a duty to
disclose will arise where one party’s superior knowledge of essential facts
renders a transaction without disclosure inherently unfair. The court reversed
the lower court’s decision insofar as it granted the defendant’s motion to
dismiss.

c. Reliance


Coastal Bank ssb v. Chase Bank of Tex., N.A., 135 S.W.3d 840 (Tex. Ct.
App. 2004). The court held that the participant in a bank syndicate that loaned
money to a mortgage company failed to establish that it relied on
representations by the syndicate leader as required to establish fraud and
negligent misrepresentation where parties were sophisticated financial
institutions represented by counsel and participant contractually agreed not to
rely on statements made by leader but to perform independent investigation
of mortgage company. The reliance provision provided: “Chase shall not

- 93 -

have any liability for any representations (express or implied) contained in, or
for any omissions from, this [] Memorandum . . . The information and data
contained herein are not a substitute for the recipient’s independent
evaluation and analysis.”
d. Fiduciary Duty


Keenan v. Donaldson, Lufkin & Jenrette, Inc., 575 F.3d 483 (5th Cir. 2009).
Lender brought an action against banking syndicate members based on
breach of agreement to make financial accommodations to a third-party
borrower. In holding that no fiduciary duty was owed by a member of the
banking syndicate to the lender, the court reasoned that under Louisiana law,
no such fiduciary duty exists. There was no evidence that any syndicate
member’s entity was to act for the lender’s benefit regarding the loan, and
although close, personal relationships existed, they did not create such a
duty.

e. Duty to Investigation


UniCredito Italiano SPA v. JPMorgan Chase Bank, 288 F.Supp.2d 485
(S.D.N.Y. 2003). The court held that an express disclaimer by coadministrative agents for credit facilities, as well as by the issuing bank, of
any duty to ascertain or inquire as to the borrower’s performance of any
terms, covenants or conditions of any loan document, or to account therefore
to sophisticated financial entities participating in loan investments, precluded
such entities from establishing a duty to disclose or reasonable reliance of
kind required under New York law to support fraudulent concealment,
fraudulent inducement or negligent misrepresentation.
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Section III: Agent’s Sacred Rights

Generally, the lead has broad discretion in administering the loan.
Certain powers of the agent are limited by what are often referred to as
“sacred rights.” Examples are below. The percentage of votes needed
for various powers are subject to negotiation and vary significantly on
the number of co-lenders and the size of their investments.

A.

Required Lenders is defined specifically in each credit agreement, but it is
generally measured in terms of dollars rather than number of lenders and is
always at least 50.1% of the total debt under the agreement.
a. “Required Lenders” means, at any time, Lenders having Total Credit
Exposures representing more than [50]% of the Total Credit Exposures of
all Lenders. The Total Credit Exposure of any Defaulting Lender shall be
disregarded in determining Required Lenders at any time. MCAP,
Definitions.
b. “Required Lenders” shall mean Lenders holding at least sixty-six and twothirds percent (66-2/3%) of the Advances and, if no Advances are
outstanding, shall mean Lenders holding at least sixty-six and two-thirds
percent (66-2/3%) of the Commitments. Sample Credit Agreement 1,
Definitions.

B.

If a participant wants to extend the maturity of its loan, adjust the interest rate, or
defer one principal payment, it will require consent of 100% of the affected
lenders in its syndicate.

C.

[Bank] will not, without the prior written consent of one hundred percent (100%)
of the other Participants agree to (i) any increase in the principal amount of the
Loans outstanding, (ii) any reduction, forgiveness or extension of the time of
payment of any Reimbursement Obligation, (iii) any modification to the interest
rate on the Loans, (iv) any modification to the amount or character of the
Collateral securing the Loans, (v) any modification to the Maturity Date (as
defined in the Loan Agreement), (vi) modification to any portion of the applicable
borrowing base formula that would effectively increase any advance rates, (vii)
any reduction in the amount of any fees below that to which a Participant is
entitled under the Loan Agreement and this Participation Agreement, (viii) any
increase in the amount of a Participant's Commitment, (ix) any release of all or
any portion of the Collateral under the Loan Agreement (except for power units
and trucks and trucking equipment released and disposed of in the ordinary
course of business), (x) any release of any Guarantee issued pursuant to the
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Loan Agreement or (xi) any extension or forgiveness of any stated payment date
for principal or interest. BANK § 5(d).
D.

“Control” of a Person shall mean the power, direct or indirect to vote ten percent
(10%) or more of the Equity Interests having ordinary voting power for the
election of the directors, partners or managers. Sample Credit Agreement 1,
Definitions.

E.

“Change of Ownership” shall mean, without the prior written consent of Agent
and the Required Lenders (a) that twenty-five percent (25%) or more of the
Voting Equity Interests of Initial Borrower is, or becomes, owned or Controlled by
any Person or Persons other than the Present Owners. Sample Credit
Agreement 1, Definitions.

F.

In no event shall the term “Collateral” include: (i) any Equity Interests of a Foreign
Subsidiary issued to a Borrower exceeding sixty-five (65%) of the total combined
voting power of all Equity Interests of such Foreign Subsidiary. Sample Credit
Agreement 1, Definitions.
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Section IV: Defaulting Lender

A.

If any Lender becomes a Defaulting Lender, then, until such time as such Lender
is no longer a Defaulting Lender such Defaulting Lender’s right to approve or
disapprove any amendment, waiver or consent with respect to this Agreement
shall be restricted. MCAP, Defaulting Lenders § (a)(1).

B.

Any payment of principal, interest, fees or other amounts received by the
Administrative Agent for the account of such Defaulting Lender shall be applied
by the Agent in a prioritized order pursuant to the Agreement. This is referred to
as the “Defaulting Lender Waterfall.” MCAP, Defaulting Lenders § (a)(ii).

C.

No Defaulting Lender shall be entitled to receive any Commitment Fee for any
period during which that Lender is a Defaulting Lender. MCAP, Defaulting
Lenders § (a)(iii).

D.

If the Borrower, the Administrative Agent and each Swingline Lender and Issuing
Bank agree in writing that a Lender is no longer a Defaulting Lender, the
Administrative Agent will so notify the parties hereto. MCAP, Defaulting Lenders
§ (b).

In recent years there has been an influx of new players stepping into the
roles of agent and lead in small and large syndicated transactions and in
participated loans. Not all of them have been fully up to the task of leading
a multi-lender transaction. The purpose of this article is to help the reader
avoid being injured in a multi-lender transaction and to provide for a better
parachute should the transaction require a change in leadership.

the secured lender	 November 2013
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Imagine you and your loved ones are
planning a vacation. You find a tour company that has just the itinerary that you
are looking for and, better yet, they will
transport you in a luxury coach with all
of the amenities. You don’t know anyone
who has traveled with this company, but
you have seen the company’s advertisements and through their advertising,
they appear to have a good reputation.
You all board the bus and sit back, having a wonderful time. Then suddenly, as
the bus is speeding along in excess of
the speed limit, you become concerned
that the bus driver does not know what
he is doing. You reach your first destination safely, but you are fearful that
you, your loved ones and the rest of the
passengers are at risk. What do you do?
You may not even know how to reach an
appropriate person at the tour company.
Do you refuse to get back on the bus?
Now imagine that you have been
invited to participate in a multi-lender
transaction – a club deal, syndication or
participation. During due diligence you
have minimal contact, if any, with the
borrower but, instead, have relied on the
financial information provided to you
by the agent. The facility closes and you
continue to fund the revolver and review
the information only provided to you by
the agent.
Imagine further that, from time to time
in your review of information provided by
the agent, you recognize some irregularities and point them out to the agent. The
agent assures you that “everything is
okay” and you continue on. This continues
and at some point you realize that your
agent, like the bus driver, does not know
what he is doing.
In recent years we have seen an influx
of new players stepping into the roles of
agent and lead in small and large syndicated transactions and in participated
loans. Not all of them have been fully
up to the task of leading a multi-lender
transaction. In certain situations where
the documentation so provided, the
agent might have been removed. In other
situations, the “club” had to live with the
agent.
The purpose of this article is to sensi-
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tize the reader in the hopes of helping the
reader avoid being injured in a multi-lender transaction and to provide for a better
parachute should the transaction require
a change in leadership.
Let us start with reviewing some
typical clauses from syndicated loan
agreements:
◗ Agent shall not, except as expressly
set forth herein, have any duty to disclose, and shall not be liable for the
failure to disclose any information
relating to the borrower or any of its
affiliates.
◗ Bank will furnish copies of the Loan
Agreement, any financial information received and any other material
certificates, documents, or instruments received by bank but shall not
be required to obtain or furnish other
information not referred to above.
◗ Lender shall provide a copy of all
financial statements, statements of
income and expenses, copy of the
monthly balance sheets, a monthly
report prepared by lender depicting
trends of each borrower’s business,
and copies of lender’s field examination reports.
◗ Agent agrees to notify lenders
promptly of any borrower default of
which agent has knowledge.
◗ If bank has actual notice of or receives written notice of default, bank
shall promptly forward such notice to
each participant.
◗ Agent shall use commercially reasonable efforts to provide each lender
with information in agent’s possession and copies of financial statements upon receipt of such lender’s
written request provided, however,
nothing shall impose liability upon
agent for its failure to provide any
lender any of the foregoing even
after a request thereof.
Multi-lender documents typically contain broad exculpatory provisions protecting the agent or lead. For example,
agreements typically say that the agent
shall not:
◗ Be subject to any fiduciary duties.
◗ Be liable for any action taken or not
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◗
◗

◗
◗

◗

◗
◗

taken by it in the absence of its own
gross negligence or willful misconduct.
Be deemed to have knowledge or
notice of any default unless agent has
received notice of such default.
Be responsible for any recitals, statements, representations or warranties.
Be responsible for or have a duty to
ascertain or inquire into any statement, warranty or representation
made in connection to the validity, enforceability, effectiveness or
genuineness of this Agreement or any
document.
Be subject to any fiduciary duties.
Be liable for any action taken or not
taken by it in the absence of its own
gross negligence or willful misconduct.
Be deemed to have knowledge or
notice of any default unless Agent
has received notice of such default.
Be responsible for any recitals, statements, representations or warranties.
Be responsible for or have a duty to
ascertain or inquire into any statement, warranty or representation
made in connection to the validity, enforceability, effectiveness or
genuineness of this Agreement or any
document.

In addition, the documents require each
member of the club to acknowledge that
it has not relied on the agent in making
its loan and that it has received full disclosure. Typically, absent of default, club
members are not entitled to reimbursement for their legal expenses or other
costs, although it is not uncommon for
club members to request and obtain a
modest budget for review of loan documents.
Consider the present market where
there are more lenders chasing deals than
there are deals, coupled with the pressure
to employ funds. Too often club members
sign onto deals relying too much on the
agent although they have represented in
writing that they have not so relied.
Imagine This Situation
During the course of a collateral audit
conducted by an outside auditing firm,

the auditor provides the agent with
information indicating that there are
significant indicia of fraud but the agent
fails to disclose that to the co-lenders.
Over the course of several days, the auditor wrote to the agent’s account officer:
I have very little confidence in the
aging by due date, as the due dates
listed for invoices do not always correspond with the terms listed for the
invoice.
In the verification process, some of
the invoices listed on the aging with
an invoice date of 10/30/08 had actual
invoice dates in 2007 per the customer.
It appears we are looking at significant ineligibles due to “issues” and
your general concern.
[Borrower’s controller] has said that
the errors thus far are due to system
errors, and possible entry errors. This
very well may be the case given the
accounting system they are running,
but it is my first instinct to become
skeptical, particularly when considering their current liquidity position.
The 10/26/08 aging listed this invoice
with an invoice date of 9/28/08. The
10/26/08 aging listed this invoice with
an invoice date of 8/1/08. The 8/31/08
aging listed this invoice with an
invoice date of 7/31/08. The 7/27/08
aging listed this invoice with an
invoice date of 5/1/08, which matches
the remittance.
The 10/26/08 aging listed this invoice
with an invoice date of 9/25/08. The
9/28/08 aging listed this invoice with
an invoice date of 8/1/08. The 8/31/08
aging listed this invoice with an invoice date of 7/31/08. The 7/27/08 aging listed this invoice with an invoice
date of 6/18/08. The 6/29/08 aging
listed this invoice with an invoice
date of 4/22/08 which matches the
remittance.
The agent did not reveal any of this in-

formation to the club members. However,
some three months later when the audit
was released to the agent, the agent was
then obligated to share the audit report
with its co-lenders. You can imagine
what happened next. The agent had no
duty to provide any of this information
to the co-lenders and did not provide
– admittedly at its own peril because,
shortly following the time when the
audit report was delivered to the colenders, the fraud was discovered.

the agent/lead must provide.
◗ Be sure the documents provide
terms upon which the agent may be
replaced. (Unfortunately, this issue is
more challenging in a participation,
where the lead is the only party in
contract with the borrower)
◗ Seek to minimize the exculpatory
provisions.
◗ Monitor the loan as if you were the
agent or lead.
◗ But, most of all, know your lead/agent!

Now Consider the Following Scenario
Borrower is in default. Lead and participants disagree on a strategy – the lead
believing that it should force a bankruptcy and the participants believing that
additional funding should be provided
as part of a forbearance agreement and
in return for some additional collateral. The lead and participants spend
considerable time negotiating a term
sheet for such additional funding that
the lead takes to a “closed door” meeting between the lead and the borrower.
However, the lead never presents the
term sheet from the lending group and,
instead, merely declines to make additional advances by virtue of the existing
defaults. A review of the loan documents
does not provide any requirement that
the lead comply with instructions from
the participants unless expressly obligated to do so under the loan document.
What recourse do the participants
have in situations like these? Typically
none. Generally, co-lenders and participants are without recourse to recover
damages caused by an agent or lead not
acting as a prudent secured lender, unless
it is acting with gross negligence or willful
misconduct which, at best, is a difficult
standard to meet.
It is important to keep in mind that
only the agent has the right to enforce
remedies. Co-lenders lack standing to act
on their own behalf once they have appointed the agent to act on their behalf.
In order to minimize the risk of being
trapped in a runaway bus, it is suggested
that when negotiating multi-lender transactions as a co-lender or participant:
◗ Seek to maximize what documents

Finally, in situations when you are the
lead or the agent, keep in mind the
Golden Rule: Treat your co-lenders and
participants as you would like to be
treated. TSL
Jeffrey A. Wurst is a partner at Ruskin Moscou
Faltischek, P.C. in Uniondale, New York
where he chairs the firm’s Financial Services,
Banking and Bankruptcy Department. He may
be reached at (516) 663-6535 or at jwurst@
rmfpc.com.
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In multi-lender transactions – whether syndicated or club deals or participations – agents demand
and consistently receive very strong exculpatory protections. Certainly, following the rule of no
good deed goes unpunished, if what can’t go wrong does go wrong, the agent does not want to find
itself defending itself against claims by the other lenders. Similarly, the co-lenders want and need
to be apprised of all material events concerning the loan.
The purpose of this blog is not just to put out a thought for people to consider but, in fact, to invite
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a dialogue toward a more effective methodology to be utilized in multi-lender transactions.
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Too often club members rely extensively on the agent and do not engage in any independent due
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diligence before entering into a multi-lender transaction. This practice continues after the loan is
closed. Of course, this is never a problem – until the loan goes south.
Consider this very standard provision:
Agent shall have no duty or responsibility to provide any Lender with any credit or other
information, whether coming into its possession at any time except as shall be provided by any
Borrower.
Now, imagine that during the course of a collateral audit, the auditor sends an email to the agent
that says, in sum and substance:
In the course of our examination, we have discovered some significant accounting irregularities
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including the redating of all receivables originally dated July to October.
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Based on this provision, the agent has no obligation whatsoever to share this information with the
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other lenders. I am confident that we all agree that the lender should share this information
however, (and this is based on a real experience), the agent did not. In fact, the other lenders did
not learn about the problem until three months later and after a massive fraud was disclosed.
Understandably, the agent does not want to be in a position where it must include co-lenders in
every bit of minutia. However, there must be a balance between the agent not being obligated to
forward any information other than information received from the borrower and requiring the agent
to provide all material information to the other lenders.

by Stuart P. Papavassiliou
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But what is material? An agent does not want to find itself second guessed some time down the
road when what appeared to be immaterial at first with hindsight later turns out to be material.
However, in this electronic era it is very easy to have emails forwarded to the other lenders. Thus,
I am suggesting that the above-stated very standard provision be modified so as to require an
agent to forward to the other lenders all writings of every kind and nature received by the borrower
and by every vendor in connection with the loan. In the event the agent is using its own internal
auditors to examine its borrower, then all writings from those auditors as well would be provided.
Consider, also, the following very standard provision:
Agent shall not be required to make any inquiry concerning either the performance or observance
of any of the terms of this Agreement or the existence of any Event of Default.
Doesn’t this mean that even after the agent is told by the auditor about “accounting
irregularities” (auditors’ jargon for there is a fraud) that the agent has no obligation to share that
information with the other lenders? Isn’t there something wrong with that? So that leaves us with a
situation when the only default that the agent needs to share with the club is a default voluntarily
disclosed by the borrower -- covenant defaults and situations when the borrower comes in to say
“Oh yes, and, by the way, I have been borrowing against fictitious receivables.”
I am not suggesting subjecting agents to risk (take note, agent clients). I am suggesting, however,
that the agent act in the best interests of the entire lending group and accept the responsibility for
disseminating information to the group. I would rather see the agent err on the side of caution by
sharing each piece of immaterial data with the other lenders than failing to send the material piece
– such as the notice of accounting irregularities.
This is the food for thought. Please scroll down to post a comment and let us know what you think.
(If you are not yet a member, you need will to register to post a comment).

Jeffrey A. Wurst
Partner | Ruskin Moscou Faltischek, PC
Jeffrey A. Wurst is a partner at the New York law firm, Ruskin
Moscou Faltischek, where he is the chair of the firm’s Financial
Services, Banking, & Bankruptcy Department. Wurst is an industry
leader known for his expertise in syndications, asset-based lending,
factoring, and most other areas of commercial finance, bankruptcy
and turnaround situations. He is actively involved in the
documentation of commercial finance transactions as well as in
litigation that may arise out of or in connection with such
transactions.
He is the immediate Past Chairman of the New York Institute of
Credit and a past Vice President of the Turnaround Management
Association Global. Wurst is a director of the Association of
Commercial Finance Attorneys and was elected as a fellow of the
American College of Commercial Finance Lawyers.

Comments From Our Members
Matthew Kalamaris

Very good points Jeffrey. I would add that Section 3 of the Loan
Sales & Trading Association's Model Credit Agreement
Provisions state that the Administrative Agent shall not have
any duties or obligations except those expressly set forth within
the agreement, and its duties shall be "administrative" in
nature. From a purely administrative perspective, it is my
opinion that it would be reasonable for the agent to "promptly"
deliver all non-operational information received from the
borrower (or any non-affiliated, third-party consultants) with
lenders. The use of email and virtual data rooms (Intralinks,
SyndTrak, etc.) make the sharing of info much easier than it
was years ago.
With regards to internal audit groups, banks should strongly
consider the use of external firms to perform collateral audits
on agented transactions. This would mitigate risk for the bank
by eliminating any potential customer relationship concerns
from a negative audit and would avoid compliance concerns
about sharing internal work product with external parties. I
have seen a few instances where banks establish their collateral
audit groups under separate legal entities from the lending arm
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