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Types of Easements:
Legal Issues and Practical
Considerations
William (Liam) Sherlock, Shareholder
Hutchinson Cox
Eugene, Oregon
lsherlock@eugenelaw.com
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Easements 101
Easements are non-possessory interests in
the land of another entitling the easement
holder to limited use of the other’s land.
 Dominant Estate
 Servient Estate
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Easements v. Other Property
Interests
 Lease – leases are possessory interests in the property of

another
 License – licenses grant permission to use the property of

another for a limited, often temporary purpose that is
generally fully revocable by the grantor of the license
 Profits or profit-à-prendre – profits grant the right to

participate in the profits of the property of another
 Covenants running with the land – covenants restrict the

use of land or the location or character of improvements
thereon (normally do not specify a dominant estate)
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Types of Easements
 Affirmative Easements

 Negative Easements

The right to use another’s
property for a specific
purpose:

The right to prevent
another from using the
property for an otherwise
lawful purpose:

“A” may cross property
owned by “B” to access
property owned by “A”

“A” may not block the
scenic view of “B” by
putting up a wall of trees
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Types of Easements
 Appurtenant Easement:
 Creates a right to use the servient estate for the benefit of the

dominant estate

 Runs with the land, irrespective of the identity of the owners

of either estate

 Cannot be conveyed apart from the dominant estate, but can

be extinguished by written release to owner of the servient
estate, or by implication via abandonment



Unless expressly limited, generally benefits the entire
dominant estate*

*Practice Tip: When representing the servient owner, limit the scope of
use to what is then contemplated by the parties (e.g., “ingress and egress
for the benefit of not more than two retail businesses located upon the
dominant estate.”)
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Types of Easements
 Easement in Gross:
 Runs in favor of a person, natural or legal, rather than in

favor of a dominant estate. If an easement in gross is
merely personal, it normally cannot be assigned; however,
commercial easements in gross are generally freely
transferable.
 Whether an easement is appurtenant or in gross is

determined by the intent of the parties as gathered from
the express language used, in light of the surrounding
circumstances.
 Generally not favored in the law. An easement in gross

will not be presumed when it may be construed as
appurtenant to some other estate.
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Exclusive/Non-exclusive
easements
 Unless there is evidence of contrary intent, the grantee

of an easement acquires a nonexclusive right and the
grantor retains the right to use the property or permit
others to use it in any manner not inconsistent with
the grantee’s rights.
 Any exclusive easement must be expressly stated in the

instrument, otherwise it will be construed to be nonexclusive
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Common Commercial
Easements
 Building setbacks

 Vehicle and pedestrian ingress/egress
 Signage
 Utilities
 Visibility (View Corridors)
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Common Commercial
Easements
 Parking
 Airspace
 Party walls
 Temporary construction
 Sub-adjacent and lateral support
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Easement Creation


Express grant




I hereby grant to “A” a perpetual right-of-way easement over Blackacre
for the benefit of Whiteacre for the sum of…

Express reservation


I hereby convey Blackacre to “A,” reserving to myself and my successors
a perpetual right-of-way easement over Blackacre for the benefit of
Whiteacre…



Implied easement



Necessity



Prescription



Condemnation
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Easement Termination
 Merger of ownership of burdened and benefited

properties

 Termination agreement
 Prescription
 Condemnation
 Cessation of necessity (for easements created by

necessity)

 Acquisition of title by bona fide purchaser without

notice
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Key Issues to Address in
Easement Agreements
Kinnon W. Williams
Inslee Best Doezie & Ryder PS
Bellevue, WA
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SCOPE OR USE
 Type of Use
 Volume of Use
 Time of Use

 Exclusive or Joint Use
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Type of Use:
Pedestrian
Access

When
Where
Appeal
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Include Legal Description and Type
of Use:
“(c)
Eastern Pedestrian Easement. An easement across a
portion of the Eastern Parcel providing a direct means of
pedestrian access between N.E. 181st Street and the Main Street
Parcel (the “Eastern Pedestrian Easement,” legally described in
Exhibit B as B-3 Eastern Pedestrian Easement).

Is this dictated by a municipality?
Does this fit into the City/Private Master Plan?
Does this easement create an opportunity or impediment for
commerce?
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Parking
 Total Parking Spaces

 Hours of Use

 Rights to Impose Rules & Regulations

 Overburdening
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Parking
Common
 Allows for greater

flexibility for customers

 Better “recycling” of

parking

 Requires coordination of

layout and rules, which
may include a mix of long
and short term parking to
meet retail mix

Exclusive
 Guarantees availability

for tenant
 Prevents use from

adjacent properties
 Requires enforcement
 May deter

redevelopment
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Visibility
 Value

 Preserve Views

 Commercial Presence
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Visibility Easements. Kenmore hereby grants
and conveys to Donovan a non-exclusive, perpetual
easement (the “Kenmore Village View Easement”) for
the non-exclusive use and benefit of Donovan for the
preservation or enhancement of visibility and view of
the Donovan Parcel from N.E. 181st Street. The
Visibility Easements are graphically depicted on
Exhibit F and are legally described in Exhibit B-5.
Further, Kenmore shall not erect, construct, or install
or allow to be erected, constructed, or installed any
subsequent signage, buildings or other improvements,
(either permanent or temporary in nature) within the
Kenmore Village View Easement area without
Donovans’ consent which shall not be unreasonably
withheld.”
“(F)
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SIGNAGE
 Valuable for Retailers

 Conformity with Esthetics

 Costs

 Location
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“(E )
Sign Easement. Donovan shall have the
right to place permanent signage on any common
signage that may be erected by the owner of the
Eastern Parcel for use by occupants of the Property.
The location of any such common signage shall be at
or near 1) the junction of 181st Street and the Power
Office Parcel Access Easement and 2) the junction of
181st Street and the Eastern Parcel Access Easement.
The exact location and configuration shall be
determined by mutual agreement between the owners
of the Donovan and Kenmore Properties. Any
permanent signage placed on the common signage by
Donovan shall conform to all parties agreed sign
standards, if any, and be subject to all laws and
ordinances in effect on the date of installation. Utilities
and maintenance costs for common signage shall be
paid for on an equitable basis as agreed by the Parties.”
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COSTS OF MAINTENANCE
AND REPAIRS
 Always an Issue

 Best to Develop a Formula

 Process for Repair and Maintenance

 Liability for Hazardous Materials
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“(11)
Parking, Costs of Maintenance, Repair and
Replacement of Surfaces and Improvements with Easement
Areas.
Except as otherwise specifically required by this
Reciprocal Grant of Easements, each party owner shall pay
for their own respective expenses related to the
maintenance, repair and replacement of the surfaces,
structures, and capital improvements located within the
boundaries of their property. Expenses related to repair,
maintenance, and replacement of shared utilities, including
storm water, sewer, water, communications, and power,
shall be equitably allocated between the property owners
benefitting from the use of those shared utilities. The
allocation shall be based upon the actual and reasonably
probable use of the shared utilities over the useful life of the
utilities.”
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UTILITIES
 Blanket versus Utility Corridor

 How are Utility Upgrades and Relocations

handled?
 Cost of Relocation

 Avoiding Business Disruption
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“14. Utility Easements. The parties hereto grant to each
other mutual and reciprocal easements across, under or above the
adjacent parcels of each other in order to accommodate the
installation and maintenance of utilities to fully develop their
respective parcels, provided that such installation does not
unreasonably interfere with the other parties intended use.
Utilities include but are not limited to telephone, cable, electrical,
water, sewer and storm water. In the event that either party must
relocate any existing utilities, the utilities shall be relocated at the
sole expense of the party hereto requiring relocation in a place
and manner consented to by the burdened party which consent
shall be unreasonably withheld. Further, the party installing,
relocated, replacing or repairing the utility or utilities shall be
responsible for immediately restoring the premises to their
original condition and for all associated restoration costs.
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Planning for Redevelopment
 Recognize that market conditions may change

 Develop a process to address redevelopment

 Similar to Utility Upgrades

 Allow for process to make nimble market

changes
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“Improvement Cooperation. Subject to existing and future zoning,
regulations, and permitting standards, the owners of the Properties
agree to coordinate all future improvements in order to avoid disrupting
their respective use and improvement of their properties and the use
and enjoyment of themselves and their tenants and permittees. To that
end, Donovan and Kenmore shall give each other at least six (6)
months notice of their intent to begin any significant construction or
improvement activities and will meet and confer within a reasonable
time in order to mitigate the effects of such construction or
improvement activities. Effort shall be made in the planning process
and ultimate design of any significant construction of improvement to
make the construction or improvement architecturally compatible
between the Donovan and Kenmore properties. Significant construction
or improvement activities are defined to include but are not limited to
permanent signage or other physical restriction of parking areas for use
of Donvan or Kenmore Permittees, structural alterations or
improvements of buildings or structures in excess of an estimated gross
cost of $100,000.00 or greater or similar physical alterations of their
respective properties that can reasonably be expected to have a material
effect on traffic or use of the neighboring property. “
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Duration
 Not required to be Perpetual

 Termination on Event

 Termination based on useful life of facilities

 Limitation on assignments/conveyances or

changes of use
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ADR
 Alternative Dispute Resolution process

should be set out as well as remedies.
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Final Note:
BEWARE OF
EASEMENT TERMS
THAT STYMIE
DEVELOPMENT
What was good in the 60’s wasn’t good in the 90’s and it
generally is not good at all today.
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For further information, feel free to contact:

Kinnon W. Williams
Kwilliams@insleebest.com
INSLEE, BEST, DOEZIE & RYDER, PS
10900 NE 4th Street, Suite 1500  Bellevue WA 980099016
Tel + 425.455.1234  Fax + 425.635.7720 |
www.insleebest.com
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Airspace
William (Liam) Sherlock, Shareholder
Hutchinson Cox
Eugene, Oregon
lsherlock@eugenelaw.com
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Airspace Boundaries
Cujus est solum, ejus usque ad coelum
Whose is the soil, his it is up to heaven
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Airspace Boundaries
United States v. Causby, 328 US 256 (1946)
Title to land includes domain over the lower altitudes
 “The landowner owns at least as much of the space above

the ground as he can occupy or use in connection with the
land... invasions of it affect the use of the surface of the land
itself... and are in the same category as invasions of the
surface.”
-- Justice William Douglas
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Airspace Boundaries
…at least as much of the space above the ground as he can occupy or
use in connection with the land.
Generally, the area above 500 feet is considered to be
“navigable airspace” to which the public has a right of transit
without effecting a landowners property rights.
Argent v. U.S. 124 F.3rd 1277,1281 (1997) citing Lacey v. United States, 219
Ct.Cl. 551, 595 F.2d 614, 616 (1979); Matson v. United States, 145 Ct.Cl.
225, 171 F.Supp. 283, 286 (1959); Aaron v. United States, 160 Ct.Cl. 295,
311 F.2d 798, 801 (1963) (allowing claims based on flights below 500 ft,
while denying those based on flights over 500 ft).

While the Supreme Court hasn’t explicitly accepted 500 feet as the
upper limit of property ownership, it’s a useful guideline. The precise
scope of airspace rights, including at what height a property owners'
reasonable use (and exclusionary rights) ends, remains largely
unresolved.
42

Airspace Rights
 Airspace rights cover the estate, title, interest and

rights in the open space or vertical area above ground
level.
 Airspace rights are alienable. They can be sold,

purchased, mortgaged, leased, or otherwise
encumbered by easement agreements.
 However, local zoning and land use regulations may make it

expensive or impossible to utilize airspace in development.
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Types of Airspace Agreements
 Form of Agreement
 Easement or license or lease?

 License may be preferable for short-term

needs
 Easement for long-term needs that

should run with the land
 Lease if the interest needs to be

possessory
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Types of Airspace
Easements
 Solar access easements

 Flight path easements (planes, drones)
 Construction crane easements
 Cellular phone tower easements
 Wind turbine easements
 Powerline easements
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Considerations for Airspace
Agreements
 Defining Airspace
 Describe the airspace to be affected by the

agreement
 Include a description of the tracts

underlying the airspace
 Limit to only the land or air space that is

necessary to serve its purpose.
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Wind Turbines


Lessor hereby grants to Lessee the following easements (together, the
"Operations Easements") for the term of this Lease: (a) an exclusive
easement to use, convert, maintain and capture the free and
unobstructed flow of wind currents and wind resources over and across
the Property; and (b) an exclusive easement to permit the rotors of
Generating Units located on adjacent properties to overhang the
Property.



Grantor grants an exclusive easement to Grantee, its officers, employees,
agents, contractors, subcontractors, licensees, invitees and guests, on,
over, under and across the Easement Area, including the airspace over
the Easement Area, for the purpose of constructing, installing,
operating, repairing, maintaining, altering, replacing, improving,
restoring and removing the Project for the Term (as defined herein).
Grantor may lease any subsurface portion of the Easement Area for
mineral, oil and/or gas rights, upon written notice to
Grantee,(“Subsurface Lease”) provided that the Subsurface Lease shall
require that the subsurface lessee not interfere with Grantee’s use and
possession of the Easement.
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Solar


Owner hereby grants and conveys to Project Company an exclusive
easement on, over and across the Premises for the following: the
open and unobstructed access to the sun to any Solar Facilities on
any of the Project Properties and to ensure adequate exposure of the
Solar Facilities to the sun. In addition, Owner hereby grants and
conveys to Project Company an exclusive easement prohibiting any
obstruction to the open and unobstructed access to the sun (together
with the preceding sentence, the “Solar Easement”) throughout the
entire Premises to and for the benefit of the area existing
horizontally three hundred and sixty degrees (360°) from any point
where any Solar Facility is or may be located at any time from time
to time (each such point referred to as a “Site”) and for a distance
from each Site to the boundaries of the Premises, together vertically
through all space located above the surface of the Premises, that is,
one hundred eighty degrees (180°) or such greater number or
numbers of degrees as may be necessary to extend from each point
on and along a line drawn along the surface from each point along
the exterior boundary of the Premises through each Site to each
point and on and along such line to the opposite exterior boundary
of the Premises.
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Construction Crane


Owner A is the owner of certain real property located in
Anytown, USA, as described in the attached Exhibit A.



Owner B is the owner of certain real property located in
Anytown, USA, as described in the attached Exhibit B.



Owner A and Owner B desire to grant each other airspace
easement rights over their respective Properties pursuant to the
terms of this Agreement.



NOW, THEREFORE, for good and valuable consideration, the
receipt and sufficiency of which are acknowledged, the parties
agree that each Owner shall have a nonexclusive airspace
easement to allow for the passage of a construction crane, mobile
crane, other lifting device, or hanging scaffolding over the
Neighbor’s Property for the purpose of the construction,
maintenance or repair of improvements on the Owner’s Property.
49

Avigation
Grantor hereby grants a perpetual right-of-way and easement for the use and benefit of Grantee, its
successors and assigns, and the public, through and across the airspace above the surface of the Property,
for the flight and passage of aircraft to, from, and around the Airport and all related activities and effects,
including without limitation the right to cause in such airspace such noise and pollution as may be inherent
in the operation of aircraft now known or hereafter used, for navigation of or flight in such airspace, and for
use of such airspace for landing on, taking off from, or operating on or around the Airport.
Grantors also covenant, for themselves as the current owners of the Property, and for their heirs, personal
representatives and all successors and assigns as follows:
(a) No structures exceeding ________ feet in height (as measured from the highest elevation of the Property
at ground level) shall be constructed on the Property and no other improvements, fixtures or structure in
excess of ______ feet in height (as measured from the highest elevation of the Property at ground level)
shall be permitted to be located or remain on the Property. Grantor further grants to the Grantee the right
to enter upon the Property to trim any trees or other vegetation which exceed _____ feet in height (as
measured from the highest elevation of the Property at ground level), at no cost or expense to Grantor. Any
such entry by the Grantee shall be at reasonable hours and with reasonable notice to Grantor and the
Grantee shall remove any limbs, wood or other debris generated by its entry so as not to interfere with
Grantor’s continuing use of the Property;
(b) No use shall be made of the Property which would interfere with landing or taking off of aircraft at the
Airport, otherwise constitute an airport hazard, or interfere with air navigation and communication
facilities service the Airport;
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Beware of State Law
Restrictions
 Oregon has passed a law that lets a landowner bring suit

against any person who flies a drone over the landowner’s
property more than once without permission if the
landowner provides notice to the owner or operator of the
drone that the landowner did not want the unmanned
aircraft system flown over the property.

 Exceptions:


if the drone is lawfully in the flight path for landing at an
airport, airfield or runway and is in the process of taking off
or landing.



if the drone is operated for commercial purposes in
compliance with authorization granted by the Federal
Aviation Administration.



ORS 837.380
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Structuring Complex Easement
Agreements in Commercial Real
Estate Deals
DANIEL C. SHAPIRO

Easements in mixed-use and
Retail developments
DANIEL C. SHAPIRO

What is mixed use?
 Many uses (residential, retail, office) under one roof

or one development area
 Single building, multiple uses
 Multiple building in development with multiple uses
 Master planned residential community with retail and

offices
 often require large tracts of land from different sources
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Goals
 System must function for all uses and owners in the

development
 Must also work for the development as a whole—

maximize marketability
 Operation and maintenance of common areas and

services
 Create cohesive atmosphere for all users
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Easements in mixed use and retail


Necessary when the parcels of one development have separate
ownership



Gives means of access and support for any structure on the
parcels



Granting and reserving done in REAs



General purposes





Development and construction period



Operational easements



Use of facilities

When consolidating parcels for a project, many easements and
other title encumbrances may need to be abandoned or moved
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Reciprocal Easements Agreements


REAs have many names


Declaration of covenants, conditions, restrictions and easements
(CC&Rs)



Shared use agreement



Construction, operation, and reciprocal easement agreement
(COREA)



Typical method of incorporating easements in mixed used and
retail developments



Contract between parties in a development that conveys rights of
use (common, limited, exclusive)



Can be particularly complex in urban setting where competing
uses must co-exist in close proximity or even same structure
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Examples where rea is used
 Developer builds shopping center but sells out-parcels
 Adjacent property owners develop integrated shopping

center
 Adjacent property owners seek to share rights and

responsibility for facilities or amenities e.g. parking,
walkways, drainage
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Structuring an REA
1.

Identify all project components

2.

Establish all easements (for each component)

3.

Designate duties for maintenance (by component)
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1) Identify components


Shared Use Components




Definition


Land, structure, or equipment that is used by or benefits more than one parcel



Located entirely within one parcel or across several parcels



Non-exclusive easement must be provided for each shared use component

Examples


Parking



Walkways



Plaza



Signage



Utilities


Trash, roads, sewage, service and delivery facilities



Note, municipalities increasingly providing fewer services
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1) Identify components


Common Building Component


Definition
 Part of a building that benefits more than one parcel

 Non-exclusive reciprocal easement must be provided for each

common building component to each interest holder who does not
own the relevant component



Example
 Shared elevator system
 Shared wall systems
 Lobby
 Roof
 Foundation
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1) Identify components
 Shared Benefit Component
 Definition
 Property or other features that indirectly benefit one or

more parcel
 Examples
 Facilities for maintenance, management, or security
 Public art

 Landscaping
 Open space or lake
 Common area lighting
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1) Identify components


Exclusive Component


Definition






Equipment contained in one parcel that exclusively benefits another parcel

Examples


Elevators that serve only certain floors



Separate use areas (e.g. balconies, patios)



Private access corridors



A/C ducts that pass through one parcel to serve another



Rooftop attachments for a parcel: satellite dish, HVAC

Encroachments


Type of exclusive component



Separately owned element encroaches upon an element:





owned by another or



commonly owned or used

E.g. awnings or signs over walkways
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2) Establish Easements
 Easements vary by intended use
 E.g. construction or support

 State whether appurtenant or in gross

 Name the burdened and benefitted properties
 Be specific

 Declare that agreement runs with the land
 Designate which parties are responsible to maintain,

operate, and repair each easement area
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Specifying location


General language likely sufficient for support and general access
easement rights



Complex aspect of REA is specifying particular location of
certain easements


Exclusive easement areas



Non-exclusive easements through another parcel’s airspace that
will have limited impact
 e.g. Access to specific lobbies, corridors, utilities, and mechanical

facilities





Good practice to refer to designated areas on a detailed map or
project plan

Allow for flexibility


For alteration or relocation of areas in future operations
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Relevant Types of easements
 Construction, Maintenance and Repair
 Easement through another parcel for initial

construction, routine maintenance, repairs, or
renovations
 Structural and lateral support easements
 Easement to get support from another parcel

 Pedestrian/Vehicular/Vertical transportation
 Parking easements
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Relevant Types of easements
 Exclusive Components


Easement to install, use, and/or maintain exclusive
components (A/C duct)

 Encroachment


Exclusive easement to attach an improvement to another
parcel

 View Easement


For views, light, and air

 Utility easements
 Noise, vibrations, etc.
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3) Maintenance Easements
 Access easement must be given to parties designated

to perform routine maintenance and operations
 Easement must include purpose for access (e.g.

designated activities)
 Limitations to access rights may be provided to ensure

privacy and integrity for tenants/users on the
burdened parcel
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Duration
 Set the duration of each easement
 Perpetual
 Expiration date
 Specify renewal mechanism: automatic or affirmative

action

 Give termination requirements
 Consent of all, majority, or some parties
 Changed circumstances
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Thank You
Daniel C. Shapiro
Shapiro & Associates Law
3661 Woodhead Drive
Northbrook, IL 60062
(312) 763-9640
dshapiro@danshapirolaw.com
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