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Agenda
■ Introduction and Overview of the CJR
■ Introducing Collaborator Arrangements
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General Overview
■ Comprehensive Care for Joint Replacement
(“CCJR”) Model
■ Acute care hospitals in certain selected
geographic areas will receive retrospective
bundled payments for episodes of care for
lower extremity joint replacement or
reattachment of a lower extremity
■ Mandatory Participation of roughly 800
hospitals in 67 MSAs
■ Program began April 1, 2016
■ 5 year program
©2015 Foley & Lardner LLP
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CMS Goals
■

“To help drive the health care system towards greater value-based purchasing –
rather than continuing to reward volume regardless of quality of care delivered –
HHS has set a goal to have 30 percent of Medicare payments in alternative payment
models by the end of 2016 and 50 percent by the end of 2018.”

https://innovation.cms.gov/Files/slides/cjr-finalruleintro-slides.pdf
©2015 Foley & Lardner LLP
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Episode of Care Definition
■ Episodes are triggered by hospitalizations of eligible
Medicare Fee-for-Service beneficiaries discharged with
diagnoses:
− MS-DRG 469: Major joint replacement or reattachment of lower
extremity with major complications or comorbidities
− MS-DRG 470: Major joint replacement or reattachment of lower
extremity without major complications or comorbidities
− Proposed addition of hip fractures

■ Episodes include:
− Hospitalization and 90 days post-discharge
− The day of discharge is counted as the first day of the 90-day
post-discharge period.
− All Part A and Part B services, with the exception of certain
excluded services that are clinically unrelated to the episode

©2015 Foley & Lardner LLP
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Reconciliation Payment Model
■ Retrospective, two-sided risk model with hospitals bearing financial
responsibility
− Providers and suppliers continue to be paid via Medicare FFS
− At the end of the performance year, actual episode spending will be
compared to the episode target prices.

■ Reconciliation payments will be phased-in and capped (stop-gain):
− Years 1 and 2: Capped at 5%
− Year 3: Capped at 10%
− Years 4-5: Capped at 20%

■ Hospital responsibility to repay Medicare will be phased-in and
capped (stop loss):
−
−
−
−

Year 1: No responsibility to repay Medicare
Year 2: Capped at 5% of target prices
Year 3: Capped at 10% of target prices
Years 4 and 5: Capped at 20% of target prices

■ Additional protection for rural, sole community (SCH), Medicare
dependent (MDH), and rural referral center (RRC) hospitals with
stop-loss of 3% for Year 2 and 5% for Years 3-5.
©2015 Foley & Lardner LLP
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Establishing Target Prices
■ Each participant hospital will have its own
target prices set by CMS based on 3 years
of historical data
■ 3% discount to serve as Medicare’s
savings
■ Based on a blend of hospital-specific and
regional episode data transitioning to
regional pricing by the 4th year.

©2015 Foley & Lardner LLP
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Pay for Performance
■ Hospitals must have a minimum composite quality score for
reconciliation payment eligibility if savings are achieved
beyond the target price.
■ Hospitals are assigned a composite quality score each year
based on their performance and improvement on the
following 2 quality measures
− Hospital Level Risk Standardized Complication Rate (RSCR)
Following Elective Primary Total Hip Arthroplasty (THA) and/or
Total Knee Arthroplasty (TKA) measure (NQF #1550).
− Hospital Consumer Assessment of Healthcare Providers and
Systems (HCAHPS) Survey measure (NQF #0166)

■ Participant hospitals who successfully submit voluntary
THA/TKA patient-reported outcomes and limited risk variable
data receive additional points for their composite quality
score.

©2015 Foley & Lardner LLP
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Program Waivers: SNF
■ CJR model waives the SNF 3-day rule for coverage
of a SNF stay following the anchor hospitalization
beginning in performance year 2.
■ Beneficiaries discharged pursuant to the waiver
must be transferred to SNFs rated 3-stars or
higher for at least 7 of the previous 12 months on
the CMS Nursing Home Compare website.
■ Beneficiaries must NOT be discharged
prematurely to SNFs, and they must be able to
exercise their freedom of choice without patient
steering.
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Program Waivers: Home Visits
■ For CJR post-discharge home visits, CMS waives
the “incident to” direct supervision rule for
physician services.
■ Allows clinical staff of a physician or non
physician practitioner to furnish a visit in the
beneficiary’s home under the general supervision
of a physician.
■ Permitted only for beneficiaries who do not
qualify for Medicare coverage of home health
services.
■ Waiver allows a maximum of 9 visits during the
episode, billed under the Physician Fee Schedule
using a HCPCS code created specifically for the
model.
©2015 Foley & Lardner LLP
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Program Waivers: Telehealth
■ CJR model waives the geographic site requirement for any
service on the Medicare-approved telehealth list and the
originating site requirement only to permit telehealth visits to
originate in the beneficiary’s home or place of residence
■ Telehealth visits under the waiver cannot be a substitute for
in-person home health services paid under the home health
prospective payment system
■ Requires all telehealth services to be furnished in
accordance with all other Medicare coverage and payment
criteria except that payment for the special home health
visits under the model will be paid at a special rate
■ The facility fee paid by Medicare to an originating site for a
telehealth service is waived if the service was originated in
the beneficiary’s home

©2015 Foley & Lardner LLP

15

Data Sharing
■ CMS to make data available to all
participant hospitals.
− Includes individual beneficiary Part A and B
claims for the duration of an episode
− Aggregate regional claims data

■ Contact CMS to get access to available
data.

©2015 Foley & Lardner LLP
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Proposed Changes to CJR
■ July 25 Proposed Rule
■ The proposed changes would align the
financial arrangements policies for CJR and
the proposed EPMs; allow for ACOs, CAHs,
and hospitals to be CJR collaborators;
modify several terms and policies related to
pricing and the reconciliation process;
exclude a small number of beneficiaries
aligned to certain ACOs from the CJR model;
make small changes to our composite
quality score methodology; and make the
CJR model potentially eligible to be an
Advanced APM.
©2015 Foley & Lardner LLP
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Bundled Payment Cardiac Care
Model
■ Announced July 2016; starts July 1, 2017
■ Mandatory for 98 randomly selected service
areas which are yet to be determined
■ Modeled after CCJR Program
■ Covers acute myocardial infarction and
coronary artery bypass graft surgery
■ Hospitalization plus 90 days post-discharge
■ First six months in 2017 upside only

©2015 Foley & Lardner LLP
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Introduction to CJR Collaborations
■ A participant hospital may wish to enter into
certain financial arrangements with collaborating
providers and suppliers who are engaged in care
redesign with the hospital and who furnish
services to the beneficiary during an episode.
■ Under these arrangements, a participant hospital
may share payments received from Medicare as a
result of reduced episode spending and hospital
internal cost savings with collaborating providers
and suppliers, subject to parameters outlined in
the rule.
■ Participant hospitals may also share financial
accountability for increased episode spending
with collaborating providers and suppliers.
©2015 Foley & Lardner LLP
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Contact Information
■ Alexis Finkelberg Bortniker
abortniker@foley.com
617.226.3177
■ Resource
− https://www.healthcarelawtoday.com/
− https://www.foley.com/bundled-payment-best-practiceswebinar-series-get-ready-for-the-comprehensive-jointreplacement-program--the-time-is-now-09-09-2016/
− https://www.foley.com/bundled-payment-best-practiceswebinar-series-how-to-make-cjr-a-success--implementinga-winning-strategy-06-16-2016/
− https://www.foley.com/how-to-make-cjr-asuccessnegotiating-gainsharing-agreements-04-29-2016/
− https://www.foley.com/how-to-prepare-for-thecomprehensive-care-for-joint-replacement-model/
©2015 Foley & Lardner LLP
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Selecting CJR Collaborators and
Structuring a Collaborator Agreement

Emily H. Wein
Ober|Kaler
410-347-7360
ehwein@ober.com

www.ober.com

Selecting Collaborators
 Compliance with CJR regulations is required for

program participation 42 C.F.R. 510 et seq. (80
Fed. Reg. 73273, Nov. 24, 2015).
 Fraud and Abuse Waiver protection

 Hospitals must develop policies for selecting
collaborators

 Selection criteria:
─ Must relate to the quality of care rendered to CJR Medicare
beneficiaries
─ Must not relate to the volume or value of referrals or
revenue between collaborator and hospital or their affiliates
22
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Selecting Collaborators
 Collaborators must have met or agree to
meet the selection criteria

 Hospitals may not coerce, require or penalize
non-collaborators

 Participation in a collaborator agreement
must be voluntary

23
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Selecting Collaborators
 Selection Criteria examples (from CMS):
─ Prior complication rate
─ Attending weekly care coordination meeting
─ Following specified clinical pathways

─ Contacting CJR beneficiaries frequently

 Selection criteria must be specified in the
Collaborator Agreement

24
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Structuring Collaborator Agreements
 Regulations are specific as to structure
and content of Collaborator Agreements

 Collaborator Agreements contain “sharing
arrangements”
 Only through “sharing arrangements” may
gainsharing and alignment payments be
made
 Hospital is ultimately on the hook for
compliance
25
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Structuring Collaborator Agreements
 Gainsharing Payment – a payment from a

participant hospital to a CJR collaborator,
under a sharing arrangement, composed of
only reconciliation payments or internal cost
savings or both

 Alignment Payment - a payment from a CJR

collaborator to a participant hospital, under
a sharing arrangement, for only the purpose
of sharing the participant hospital’s CMS
repayment responsibility.
26
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Structuring Collaborator Agreements

 Only the Collaborator’s care rendered after
the effective date of the agreement may be
considered when determining any payments
due under the agreement

27
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Structuring Collaborator Agreements
Eligibility for Payments
 Satisfy Quality Criteria –
─ Hospital created; hospital discretion, but must be directly
related to CJR episode of care
─ Satisfaction in the applicable calendar year to receive
gainsharing payment

 Non-PGP Collaborators must furnish a billable service to
CJR beneficiaries during CJR episode in applicable calendar
year in which savings/loss created

 PGP Collaborators must bill for services rendered by

PGP member(s) (owner or employee) to CJR
beneficiaries, during CJR episodes in applicable calendar
year in which ICS generated or to which NPRA applied
28
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Structuring Collaborator Agreements
Eligibility for Payments
 PGP Collaborators must also engage in care redesign
– Provide care coordination services
– Engage in care redesign strategies
(improving care/reducing costs for LEJR)
– Engage in strategies with others to
address comorbidities of CJR beneficiaries

 CJR Collaborators subject to actions for relevant

regulatory noncompliance are not eligible to gainshare
29
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Structuring Collaborator Agreements
Nature of Sharing Arrangement Payments

 Opportunities for gainsharing or
alignment payments must not be
conditioned on volume or value of
referrals or business generated
– Between collaborator and hospital
and/or their affiliates
30
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Structuring Collaborator Agreements
Sharing Arrangement Payments
 Gainsharing payments (to the collaborator)
– Based (at least in part) on criteria related to
quality of care rendered to CJR beneficiaries
during CJR episode

– Not directly account for the volume or value of
referrals or business generated between parties or
affiliates

 Alignment payments (from the collaborator)
– Not directly account for the volume or value of
referrals or business generated between parties or
affiliates
31
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Structuring Collaborator Agreements
Sharing Arrangement Payments
 Payment Caps apply
 Compliance with GAAP and paid via EFT
 Specific requirements for ICS calculation

32
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Structuring Collaborator Agreements
Professional Judgement Protected
 Must not induce hospital, collaborator or any

employees or contractors of either to reduce or limit
medically necessary services to any Medicare
beneficiary

 Must not restrict collaborator’s ability to make

decisions in best interests of patients including
selection of devices, supplies or treatments

33
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Structuring Collaborator Agreements
Contents
 Describe the Sharing Arrangement and
reflect/address the following:
─ Parties
─ Date
─ Purpose and scope (e.g., to facilitate improved quality of
care to CJR beneficiaries)
─ Financial terms of sharing arrangement (payment
frequency; calculation/accounting methodologies)

34
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Structuring Collaborator Agreements
Contents
 Describe the Sharing Arrangement and
reflect/address the following (cont.):

─ Safeguards to ensure alignment payments only made for
purpose of sharing repayment responsibility to CMS

─ Care redesign plans
─ Changes in care coordination applicable to parties
─ Description of how success is measured
─ Management/staffing information related to care
changes
35
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Structuring Collaborator Agreements
Contents
 Requirement that collaborator and

employees/contractors comply with applicable CJR
regulations (beneficiary notification, record access and
retention and participation in evaluation and monitoring
compliance)

 Require collaborator compliance with Medicare
enrollment requirements

 Require collaborator to have a compliance program
that oversees CJR compliance

36
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Structuring Collaborator Agreements
Contents
 Contain methodology for accruing, calculating and
verifying ICS

─ Address care redesign elements
─ Relate to quality of care delivered to CJR beneficiaries
─ Not directly account for the volume or value of referrals
or other business generated
─ Transparent, measurable and verifiable in accordance
with GAAP

37
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Structuring Collaborator Agreements
Contents
 Quality criteria for gainsharing eligibility
 Hospitals’ right of recoupment of gainsharing

payments paid to collaborators if they contain funds
derived from CMS overpayment on reconciliation
report or were based on submission of
false/fraudulent data

38
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Structuring Collaborator Agreements
Documentation Requirements
 Contemporaneous documentation
 Current and historical list of collaborators (names
and addresses)

─ Updated quarterly
─ Reported on public facing website

 Documentation of payments (date, amount,
recipient)

39
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Structuring Collaborator Agreements
Documentation Requirements
 Access for CMS audit and evaluation purposes as
required

 Documentation must be maintained for 10 years
unless:

 CMS requires longer or
 There is a related allegation of fraud then an
additional 6 years applies

40
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Structuring Collaborator Agreements
Distribution Arrangements
 Required for PGP to share gainsharing dollars with
their members (referred to as “practice
collaboration agents”)

 Contract is between PGP and their practice
collaboration agents

 Content is similar to sharing

arrangement/collaborator agreement

41
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Structuring Collaborator Agreements
Distribution Arrangements
 PGP practice collaboration agents cannot be party

to a collaborator agreement with the same hospital
that its PGP, with whom it has a Distribution
Arrangement, is collaborating with

42
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Distribution Arrangements
PGP

PERMISSIBLE

PGP

OR

Hospital

Collaborator K

Distribution
Arrangement

Hospital

EE or owner

EE or owner

PGP
Member

NOT
PERMISSIBLE

Collaborator K

PGP
Member

PGP
Collaborator K

Hospital

Distribution
Arrangement

Collaborator K

PGP
Member
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Structuring Collaborator Agreements
Practical tips
 Use a familiar template (PSA)

 Make it fool proof
─ Include CMS beneficiary notice template
─ Include selection criteria v. general requirement
comply
─ Include names/citations/copies to any policy v.
general reference

• Attach waivers, ensure other party understands

significance of waivers and need to comply with
agreement to ensure waiver protection
44
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Structuring Collaborator Agreements
Practical tips
 Changes in law provisions – broad enough to capture
changes to waivers or policy guidance

 Consider drafting the Distribution Arrangement or
mandatory provisions
─ Joinder
─ Required template

 On the horizon: potential changes with EPM proposed

rule (both substantive, e.g., gainsharing methodology
requirements, and technical, e.g., replace “collaborator
agreement” with “sharing arrangement”)
45
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CJR – Financial Arrangements
» What can we share?
› Hospitals can share up to 100% of the savings it receives from CMS via
NPRA or ICS with Collaborators
› Net Positive Reconciliation Amount
› Internal Cost Savings
› Must be measurable, actual and verifiable cost savings
› Needs to be the result of care redesign efforts
» Can also share downside risk with hospital - “Alignment Payments”
› Aggregate Alignment Payments cannot exceed 50% of repayment amount
› No single CJR collaborator’s alignment payment can exceed 25% of the
repayment amount.
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Financial Arrangements
CJR Gainsharing Payments
Gainsharing payments to CJR collaborators can consist only of funds from
reconciliation payments and/or internal cost savings (ICS).
Hospitals can distribute up to
100% of the reconciliation
payment to CJR collaborators.

Reconciliation
Payments

Gainsharing Cap: 50% of the
total Medicare-approved
amounts under the Physician
Fee Schedule for services
provided to the hospital’s
CJR beneficiaries

Internal Cost
Savings

Gainsharing
Payment

ICS must be:
» Measurable, actual, and verifiable
cost savings.
» The result of care redesign efforts.
» Limited to hospital savings.

» Distributed annually by electronic
funds transfer
» Must not induce any party to limit
medically necessary service

» A specific methodology and accounting formula for calculating and verifying ICS are
required.
» Individual physician and nonphysician practitioners must be allowed to make decisions in a
patient’s best interest, including selection of devices, supplies, and treatments.
49

Financial Arrangements
NPRA Gainsharing Example
Hospitals choosing to share reconciliation payments from CMS can pay from 0% to
100% of it to CJR collaborators under a Participation Agreement.
NPRA
$500,000
60%

Did individual
collaborators
meet quality
goals?

Can be as low as 0%.
40%

Collaborators
$300,000
80%

Hospital
$200,000
20%

No

Unearned
$60,000

Collaborators
$240,000

Hospital
$260,000

Yes

Pool with ICS and Check
for Cap Before Paying
In this simple example, $240,000 would be
available for the hospital to pay collaborators.
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CJR – Financial Arrangements
» Collaborator Agreements and Sharing Arrangements
› Sharing Arrangement required between PGP and physicians with whom PGP
will share savings
› Both Collaborator Agreements and Sharing Arrangements subject to
Gainsharing Cap
› 50% of the total Medicare-approved amounts under the Physician Fee
Schedule for services provided to hospital’s CJR beneficiaries
› Gainsharing payments
› Must be derived solely from reconciliation payments or ICS
› Actually and proportionately related to the care of beneficiaries in a CJR
episode
› Not be a loan, advance payments or payments for referrals
› May not induce a party to limit medically necessary services
› Must be made via EFT
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Alignment Payments
» Alignment payments may be made at any interval agreed to by the parties.
» Aggregate alignment payments cannot exceed 50% of the repayment amount.
» No single Collaborator may be asked to pay more than 25% of the total amount
owed by the hospital.
» Cannot collect an alignment payment if hospital does not owe a repayment.
» Alignment payments must:
› Not be issued, distributed or paid prior to CMS determining a repayment
amount as reflected in a reconciliation report;
› Not be a loan, advance payment or payment for referral.
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Waivers
SKILLED
NURSING
FACILITY

HOME
VISITS

TELEHEALTH

» Removal of the skilled nursing facility (SNF) 3-day hospital stay rule, which
will allow patients to be discharged to the SNF even after a short stay.
» Beneficiaries must be transferred to SNFs rated three stars or higher on
the CMS Nursing Home Compare website.
» Beneficiaries must not be discharged prematurely to SNFs, and they must
be able to exercise their freedom of choice without patient steering.

» Authorization of post-acute home healthcare within the 90-day episode so
that patients can receive care and follow-up in their homes by licensed
clinical staff without direct physician supervision.
» Allows a maximum of nine visits during the episode, billed under the
Physician Fee Schedule using an HCPCS code created specifically for the
model.
» Authorization of telehealth visits from home during the 90-day episode in
order to utilize technology in monitoring patients and avoid costly
readmissions.
» Waives the geographic site requirement and originating site requirements
for telehealth services to permit telehealth visits to originate in the
beneficiary’s home or place of residence.
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Beneficiaries and Patient Engagement
Waiver
» CMS and OIG jointly issued a waiver for patient engagement incentives (“PEI
Waiver”)
» Waives certain fraud and abuse laws, and protects certain activities re CMP.
» Requirements related to:
› Provider of the incentive;
› Nature of the incentive;
› Value of incentive;
› Documentation of incentive; and
› Timing of incentive.
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CJR Beneficiary Protections
» CJR model does not restrict beneficiary's ability to choose any Medicare provider
or supplier.
» CJR participating hospitals must inform beneficiaries of all Medicare participating
post-acute providers in the relevant geographic area.
» Hospitals must respect patient and family preferences when expressed.
» CJR regulations expressly permit hospitals to designate which post-acute
providers are "preferred“.
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Care Redesign
» A clinical leadership committee should be responsible for not only clinical
operations but also the financial aspects of a joint replacement program.
» CJR sharing arrangements must be solely related to the contributions of
collaborators to care redesign that achieve quality and efficiency improvements.
» Internal systems/tracking
› Implement performance measures to track program quality, satisfaction,
operational/financial excellence, and development.
» Beneficiary engagement
› Establish beneficiary engagement mechanisms (e.g., notices, incentives,
tracking, education).
» Partnerships
› Partner across provider organizations to train and educate personnel
assigned to the joint replacement program.
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Compliance Responsibilities – Board
» Establish Board accountability for oversight of:
› Hospital participation in CJR model;
› Arrangements with collaborators;
› Gainsharing and alignment payments to and from collaborators;
› Use of beneficiary incentives.

» Update Compliance Program to include oversight of:
› Sharing arrangements;
› Compliance with requirements of CJR model.
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Compliance Responsibilities re
Collaborators
» Prepare and maintain list of CJR collaborators, which must:
› Include names and addresses of current and historical collaborators;
› Be updated at least quarterly;
› Be publicly reported on hospital’s website;
› Be provided to beneficiaries along with CMS mandated admission notice.
» Prepare and maintain:
› Written policy for selection of collaborators;
› Written process for determining/verifying eligibility of collaborators to
participate in Medicare;
› Description of health IT;
› Written plan to track gainsharing and alignment payments; and
› Documentation re recoupment of overpayments.
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Compliance – Paying Collaborators
» Need to evaluate:
› Did the Collaborator meet the quality criteria?

› Did they furnish a billable service to a CJR beneficiary during the year
at issue?
› Are they in good standing with Medicare/compliant with applicable
law?
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Compliance - Financial
» Need ability to audit and reconcile payments being made under the arrangement
- both gainsharing and alignment payments.
» Internal Cost Savings – must be well-documented and verifiable.
» Internal Cost Savings - Need to prepare and maintain:
› Information re organizational readiness to measure and track;
› Written plan to track; and
› Information on accounting systems used to track.
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Compliance – Care Redesign
» Periodic audit of patient charts;

» Clinical review to confirm care redesign plan is followed;
» Confirm providers are not cutting corners/foregoing provision of care in the
interest of achieving cost savings.
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Compliance - Beneficiaries
» Beneficiary Admission Notice:
› Must include mandated content;
› Must include list of providers and suppliers with whom hospital has
collaborator arrangements.
» Prepare standard beneficiary discharge information, which:
› Must identify all Medicare-participating post-acute care providers in relevant
area;
› Must identify providers with whom hospital has sharing arrangements;
› May designate preferred providers;
› Must not limit beneficiary choice;
› Must respect patient and family preference;
› Must include notice of potential financial responsibility in certain instances.
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Auditing Arrangements with Collaborators
» Compliance and Finance/Accounting departments as key players
» Checklists!!!
› Example: Finance and Accounting Guidelines:
› Gainsharing and alignment payments;
› Internal Cost Savings;
› Limitations on Sharing Arrangements; and
› Conditions Precedent to Gainsharing or Alignment Payment.
› Backstops/periodic review:
› Are you “preferred providers” maintaining five-star status? Do they
» Understand pieces of the puzzle that could be moving. For example, in postacute:
› “Preferred providers” and five-star quality rating;
› Do they have a reliable management team?
› Appropriate clinical capabilities?
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Colleen M. Powers
317.977.1471
cpowers@hallrender.com
Please visit the http://www.hallrender.com/resources for more
information on CJR and other topics related to health care law.
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