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Bifurcation of Decision-making Authority

What is a Directed Trust?
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What is a directed trust?
A directed trust is a
trust in which some
of the duties
traditionally held by
a trustee are held by
an adviser. The
trustee exercises
trust power and
authority only at the
direction of the
adviser. By dividing
the duties, the
grantor is able to use
different specialized
advisers to
administer the trust.
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A Directed Trust is simply…
a division of duties
TRUSTEE

DIRECTION ADVISER
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Directed Trustee Services typically include:
•

Administrative Services:
•
•
•
•
•

Administers trust in accordance with the trust agreement
Exercises discretion with regard to distributions, where appropriate
Maintains trust records
Manages fiduciary risk
Ensures continuity of administration during time of grantor’s incapacity or disability, as well as in
perpetuity
• Custodies or otherwise holds title to trust assets
• Maintains the trust’s Delaware situs

•

Tax Service:
• Maintains tax records, including tax basis adjustments
• Prepares and file fiduciary income tax returns
• Provides annual tax information to beneficiaries

•

Accounting Services:
•
•
•
•
•

Maintains principal and income accountings
Maintains Trust Records
Processes investment directions
Processes discretionary distributions
Processes expense payments
9

A Directed Trust is NOT a Delegation
•

A directed trust is NOT a delegation. A good directed trust effectively bifurcates the
function between two fiduciaries and gets the fiduciary that is acting at direction out
of the way.

•

Trustee should have no duty to monitor or supervise the adviser.

•

Trustee should have no ability to exercise independent discretion with respect to the
directions under the instrument or pursuant to the direction letter.

•

Trustee should not have the power to select, remove or appoint the adviser. This
may effectively create a delegation arrangement and make the trustee responsible
for the decisions to hire and fire the adviser and the advisability of maintaining the
adviser.

•

Trustee should only be liable for willful misconduct when acting at direction and
should not have liability for breaches of duty committed by the adviser, who is the
fiduciary solely responsible for making directed decisions.
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Types of Advisers typically employed:
There can be multiple advisers directing the trustee, addressing some or all of the uses of a directed
trust, including any or all of the following:
1. Investment Adviser: to direct the trustee with regard to all trust investment decisions.

2. Distribution Adviser: to direct the trustee with regard to all distribution decisions.
3. Trust Protector: to direct the trustee with regard to more administrative type actions such as a
change of situs, amending the trust document, and the appointment of successor advisers or trustees.

4. Special Holdings Adviser: to direct the trustee with regard to a particular asset, while all other
investment authority remains with the trustee.
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Understanding its Usefulness

Why Use a Directed Trust?
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Uses for Directed Trusts:
• Investments (all investments or certain special holdings)
• Distributions
• Beneficiary Notification
• Valuations
• Tax Reporting
• Change of Situs and Governing Law

• Amendment of Trust Instrument
• Any Other Matter (depending upon the flexibility of the statute)
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Reasons for Directed Trusts
• Family Control
• Avoid Pressures of Duty to Diversify and Prudent Investor Demands
• Reduce Trustee Fees
• Use Different Fiduciaries For Investments and Ministerial
Administration (and flexibility to change investment fiduciary without
changing the administrative trustee)
• Ensure Flexibility and Ease of Administration in Replacing Fiduciaries

• Ability to Carryout Investment Objectives that are Outside the Scope of
a Typical Corporate Trustee’s Risk Tolerance
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Jurisdictional Comparison: Where?

Different Approaches to
Directed Trusts
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Different Approaches to Directed
Trusts Among Jurisdictions
• Different Statutes
• Different Case Law
• Different Drafting
• Different Administration by Trustees
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Directed Trust Statutes
• Currently there are 43 states with directed trust statutes, offering varying
levels of effective bifurcation.
• There are 17 states (including the District of Columbia) with directed trust
statutes based on the UTC (some with variations).

• There is 1 state (Iowa) with a directed trust statutes based on the
Restatement Section 185.
• There are 25 states with stronger forms of directed trust statutes.
• There are only 7 states without any directed trust statute.
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1. The Restatement Approach
• Section 185 of the Restatement (Second) of Trusts provides as follows: “If
under the terms of the trust a person has power to control the action of the
trustee in certain respects, the trustee is under a duty to act in accordance
with the exercise of such power, unless the attempted exercise of the power
violates the terms of the trust or is a violation of a fiduciary duty to which
such person is subject in the exercise of the power.”
• If a statute follows the Restatement § 185 approach, the trustee shall follow
direction unless the exercise of the power “violates the terms of the trust or
is a violation of a fiduciary duty to which such person is subject in the
exercise of the power”.
• Thus, the trustee continues to possess the fiduciary responsibility and
liability for deciding whether to follow the direction. This does not
effectively bifurcate the responsibilities.
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2. The UTC Approach
•

UTC § 808 provides: “If the terms of a trust confer upon a person other than the
settlor of a revocable trust power to direct certain actions of the trustee, the
trustee shall act in accordance with an exercise of the power unless the
attempted exercise is manifestly contrary to the terms of the trust or the trustee
knows the attempted exercise would constitute a serious breach of a fiduciary
duty that the person holding the power owes to the beneficiaries of the trust.”

•

If a statute follows the UTC § 808 approach, the trustee shall follow direction
unless the exercise of the power is “manifestly contrary to the terms of the trust
or the trustee knows the attempted exercise would constitute a serious breach of
a fiduciary duty”.

•

Thus, the trustee continues to possess the fiduciary responsibility and liability
for deciding whether to follow the direction. This does not effectively bifurcate
the responsibilities.
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States with Unique, Stronger Statutes
•

Many states have enacted directed trustee statutes that clearly provide stronger
bifurcation. These statutes are tailored to each state and incorporate best practices.

•

These statutes often include one or more of the following:
‒ Limited standard of directed trustee liability;
‒ No trustee duty to warn or monitor;
‒ Duty to keep other fiduciaries informed and provide information; and
‒ Submission to jurisdiction in trust situs.
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3. Enabling v. Off-the-Rack Statutes
• In reviewing the strong form statutes across the country, they generally fall
into one of two categories: enabling statutes and off-the-rack statutes.
• Enabling statutes generally enable directed trusts by eliminating the liability
of the directed trustee, but they rely very heavily on the terms of the
governing instrument to set forth the terms and conditions of the directed
trust arrangement.
• Off-the-rack statutes provide a detailed framework that sets forth the
directed trust arrangement, fill many of the coordination gaps, and
sometimes limited the scope and usefulness of directed trusts.
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4. Uniform Divided Trusteeship Act (UDTA)
•

The Uniform Laws Commission finalized the UDTA in October 2017 and as of February 2018,
only one state (New Mexico) has introduced legislation to adopt it .

•

UDTA is largely an enabling statute, the powers of the “trust director” can be defined by the
governing instrument and can include anything, without limitation.

•

The standard of liability applied to trustees acting upon the direction of trust director is willful
misconduct; however, the states are left to define that term as they determine appropriate.

•

As a policy, UDTA intends the default standard of liability for a trust director to match that of a
trustee performing the same task.

•

The trust director and the trustee have a duty to share information with each other; however,
the trustee does not have a duty to monitor the actions of the trust director, inform or give
advice to the settlor, beneficiaries, co-trustees, or the trust director.

•

UDTA provides that by accepting appointment to serve, a trust director submits to the personal
jurisdiction of the state court where the trust is sitused.

•

The same statute of limitations and defenses that would apply to a trustee for a breach of trust
will apply to a trust director.
23

State by State Comparison

Where are these approaches
being utilized?
24

Restatement (Second) of Trusts
• Iowa Code Ann. §633A.4207(2)
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States that follow the UTC §808
State

Citation

Alabama

Ala. Code §19-3B-808(b)

Arkansas

Ark. Code Ann. §28-73-808(b)

District of Columbia

D.C. Code Ann. §19-1308.08(b)

Kansas

Kan. Stat. Ann. §58a-808(b)

Maine

Me. Rev. Stat. Ann. tit. 18-B, §808(2)

Maryland

MD Code, Estates and Trusts, §14.5-808

Massachusetts

Mass. Gen. L. Ch. 203E, §808(b)

Michigan

Mich. Comp. Laws §700.7809(4)

Mississippi

Miss Code Ann. § 91-8-808

Montana

MCA 72-38-808

Nebraska

Neb. Rev. Stat. §30-3873(b)

New Mexico

N.M. Stat. Ann. §46A-8-808(B)

Oregon

Or. Rev. Stat. §130.685(2)

Pennsylvania

20 Pa. Cons. Stat. §7778(b)

South Carolina

S.C. Code Ann. §62-7-808(b)

Vermont

Vt. Stat. Ann. tit. 14A, §808(b)

West Virginia

W. Va. Code §44D-8-808(b)
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States that provide stronger protection
State

Citation

Scope

Arizona

Ariz. Rev. Stat. Ann.
§14-10808(B)

Investment Decisions Only

Colorado

Col. Rev. Stat. §§1616-801 to 808

Investment Decisions or
Non-Investment Decisions

Delaware

Del Code Ann. Tit. 12, Investment, Distribution,
§3313
or Any Other Decisions

Florida

Where Directing Person is
Fla. Stat. §736.0703(9)
Cotrustee

Georgia

Ga. Code Ann. §5312-303

Investment Decisions Only

Idaho

Idaho Code §15-7501(2),(5)

Illinois

760 ILCS 5/16.3(f)(1)

Indiana

Any Power in the
Ind. Code Ann. §30-4Administration of the
3-9(a)
Trust

Kentucky

Ky. Rev. Stat. Ann.
§286.3-275

Off the Rack or
Liability
Enabling

Hallmarks of a Strong Form statute and Other Notes

Bad Faith/Reckless
Indifference

Provisions for Powers to Direct and Trust Protector

Willful Misconduct

Provisions for Trust Advisor; Appointment and Removal of Same;
No Duty to Review; Duty to Communicate (no duty to warn);
Trust Advisor Subject to [District] Court Jurisdiction;

Willful Misconduct

Statute Upheld in Duemler v. Wilmington Trust Co., 2004 Del. Ch.
Lexis 206 (Del. Ch. 2004)

Willful Misconduct of
Directing Trustee of
Which Directed Trustee
Has Knowledge

If §736.0703(9) is Inapplicable (see: Scope), Then §736.0808(2),
Which Adopts UTC 808, Applies as a Default.

Enabling

Bad Faith/Reckless
Indifference

Provision for Relief of Trustee Liability

Investment Decisions or
Discretionary Distributions

Enabling

No Liability

Provision to Grant Power to Trust Protector

Investment Trust Advisor;
Distribution Trust Advisor

Off The Rack

Willful Misconduct

No Duty to Monitor Submission to Jurisdiction, Duty to Inform
Directed Trustee

No Liability

Government Instructions Pursuant to (a): If Terms Expressly
Direct Trustee to Rely or Relieve Trustee from Liability for Relying
on Directions. [Subsection (b) is the Restatement 185 Approach
(default).]

No Liability

Provision for Powers to Direct; Limits on Liability of Entities
Acting as Fiduciary

Applies to Corporate
Trustees; Investment
Decisions; Authorized
Directions Only

Enabling

Enabling

Enabling

Enabling

Enabling

Off The Rack

27

States that provide stronger protection (cont.)
State

Citation

Scope

Investment Trust Advisor;
Distribution Trust Advisor

Minnesota

M.S.A. §501C.0808

Missouri

Mo. Stat. Ann. §456.8- Investment, Distribution,
808(8)
or Any Other Decisions

Off the Rack or
Enabling

Off the Rack

Enabling

Liability

Hallmarks of a Strong Form statute and Other Notes

Willful Misconduct

Powers of Investment Trust Advisor; Powers of Distribution Trust
Advisor; Powers of Trust Protector; Duty and Liability of Directing
Party; Duty and Liability of Excluded Fiduciary; Submission to
Court Jurisdiction; No Duty to Monitor; Submission to Jurisdiction;
Duty to Inform Trustee

Bad Faith/Reckless
Indifference

Powers of Trust Protector: Powers, Limitations,
Entitlement to Information, Resignation, Submit to Personal
Jurisdiction

No Liability

Limitations on Liability of Directed Fiduciary; Action Authorized
Upon Incapacity or Death of Settlor; Trust Advisors (sometimes)
Considered Fiduciaries; Powers of Trust Protector; Submission to
Jurisdiction; Powers of Investment Trust; and Distribution Trust
Advisors

Nevada

Nev. Rev. Stat.
§163.5549

Investment Trust Advisor;
Distribution Trust Advisor

New
Hampshire

N.H. Rev. Stat. Ann.
§564-B:8-808(b)

Investment, Distribution,
or Any Other Decisions

Enabling

No Liability

Covers Vacancies; Examples of Powers to Direct; Powers of Trust
Advisors and Trust Protectors; Trust Advisors and Trust Protectors
as Fiduciaries; Court Jurisdiction (subject to); No Duty to Review;
Liability for Action/Inaction; Statute of Limitations

North Carolina

N.C. Gen. Stat. §§36C7-703(g1), 3272(d)(2)(a),
36C-8A-4(a)

Investment, Distribution,
or Any Other Decisions

Enabling

Intentional Misconduct

Powers, Duty and Liability of Power Holder; Jurisdiction Over
Power Holder; Accepting or Declining Appointment as Power
Holder; Vacancy of Powerholder

North Dakota

N.D. Cent. Code§§5916.2-01-08

Investment Trust Advisor,
Distribution Advisor

Off the Rack

Willful Misconduct

Duty of Directing Party; Duty to Keep Co-Fiduciaries Informed;
Subject to Jurisdiction; No Duty to Monitor; Duty to Communicate

Ohio

Ohio Rev. Code Ann.
§§5808.08(B),
5815.25(B)

Investment, Distribution,
or any Other Decisions

Off The Rack

No Liability

Powers to Direct; Limitation on Liability of Fiduciaries

Enabling
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States that provide stronger Protection (cont.)
State

Citation

Oklahoma

Okla. Stat. Ann. Tit. 60,
§175.19

Scope

Investment Decisions Only

South Dakota

S.D. Codified Laws Ann.
§§55-1B-2(1), 55-1B-5

Investment Trust Advisor;
Distribution Trust Advisor

Tennessee

Tenn. Code Ann. §§35-15808(b), (e), 35-3-122

Advisory or Investment
Committee, or Any Other
Person

Texas

Tex. Prop. Code Ann.
§114.0031

Investment, Distribution, or
Any Other Decisions

Utah

Utah Code Ann. §75-7906(4)

Investment Decisions Only

Virginia

Va. Code Ann. §64.2-770(E)

Where Statute Expressly
Incorporated into Trust by
Reference

Off the Rack
or Enabling

Enabling

Liability
Except to the Extent
Negligent in Carrying Out
the Execution of the
Directed Investment or
Other Directed Action

Off The Rack
No Liability

Off The Rack

Hallmarks of a Strong Form statute and Other Notes

No Liability

Governing Instrument May Provide Trust Advisor or Trust Protector with
Powers and Immunities of Trustee; When Trust Advisor Considered as
Fiduciary; Submission to Court Jurisdiction; Powers and Directions of
Investment, Distribution Trust Advisor
Vacancy; Resignation/Removal of Fiduciary; Powers to Direct; Power of
Trust Advisors and Trust Protectors (actions as fiduciaries); Subject to
Court Jurisdiction; No Duty to Review; (No) Liability for Action/Inaction
Powers to Direct; Charitable Trusts; Directed Trust; Advisors

Enabling

Willful Misconduct

Off The Rack

Willful Misconduct/ Gross
Negligence

Enabling

Willful Misconduct/ Gross
Negligence

Washington

RCW 11.98A.010 through
900

Investment, Distribution, or
Any Other Decisions

Enabling

Wisconsin

W.S.A. 701.0808

Investment, Distribution, or
Any Other Decisions

Off The Rack

Wyoming

Wyo. Stat. §§4-10-712-4-10718

Investment, Distribution
Decisions, or Any Other
Matter

No Liability for Relying on
Direction

Investment Direction; Limitation on Personal Liability
If §64.2-770(E) is Inapplicable (see: Scope); Then §64.2-770(B) Which
Adopts UTC 808, Applies as a Default.
Powers of Statutory Trust Advisor; Remedies for Breach of Duty;
Measure of Liability for Breach of Duty (excuse); Directed Trust Vacancy;
Duty to Inform and Report; Subject to Court Jurisdiction; Right to
Request Information and Bring Proceedings; Liability for Action/Inaction
of Statutory Trust Advisor – No Duty to Review;
Powers to Direct; Duties and Liabilities of Trust Protectors

Enabling

Willful Misconduct

No Liability

Powers of Trust Protector (as fiduciary); Trust Advisor (as fiduciary);
Subject to (District) Court Jurisdiction; No Duty to Review; (no) Liability
for Action/Inaction; Powers to Direct

29

States that have NO Directed
Trust Statute
• California
• Connecticut

• Hawaii
• Louisiana
• New Jersey
• New York
• Rhode Island
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Practical Advice

How to Establish and Administer
a Directed Trust
32

Always draft “Direction” language
• The adviser could be given the authority to direct, consent or disapprove
investment decisions, distribution decisions or any other decision of the
fiduciary.
• Make sure that the document only provides for direction.
• The adviser provision should not enable the adviser to toggle between
consent or direction. This could shift unwanted responsibility onto the
trustee.
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Why consent does NOT work
•

The trustee should always act either (a) solely at direction, or (b) in its sole and
absolute discretion, but not with the consent or prior approval of the adviser.

•

If the trustee must act with the consent of an adviser, then the trustee
possesses all of the fiduciary responsibility and liability for the trust investments,
yet the trustee can only implement its strategies and decisions after obtaining
the consent of some third-party adviser who may or may not grant its consent.
The result is that the trustee must go through the administrative task of seeking,
obtaining and documenting consents, and the trustee will responsible and liable
for a portfolio that does not necessarily reflect it’s own decisions unless the
consent adviser always agrees with the trustee.

•

The consent adviser structure is fraught with a high degree of administrative
hassle and risk. It is an untenable arrangement.
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The Trustee must act SOLELY at direction
• Trustee must act solely at direction.
• Frequently, drafters use language that is too loose, such as providing that
the adviser “shall have the power to direct the trustee” without actually
stating that the trustee shall act “solely” or “exclusively” upon the written
direction of the adviser.
• A provision in the trust instrument that merely provides that the adviser
may direct the trustee, without expressly providing that the trustee shall
only act upon direction, arguably sets up a simultaneous duty for the trustee
to take directions and also to act in its own discretion.
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The Adviser does NOT take on the trust
power and authority
• Often, drafters take the approach that all of the investment power and
authority is to be held by the adviser, and the trustee shall have no trust
power and authority over investments. This is not how a directed trust is
structured.
• The trustee holds the trust power and authority to take actions and the
direction adviser directs the trustee to exercise those powers.
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Always set directed trustee liability
to “Willful Misconduct” or “No Liability”
• Trustee should only be liable for willful misconduct, not gross negligence or
any other standard.
• It is the willful misconduct standard that enables the trustee to follow
direction without monitoring or second guessing the decisions of the
adviser. This is critical for effective bifurcation.
• For example: 12 Del. C. § 3301(g) defines the term “willful misconduct” as
“intentional wrong doing, not mere negligence, gross negligence or
recklessness” and “wrong doing” means malicious conduct or conduct
designed to defraud or seek an unconscionable advantage.”
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The “Direction Letter”
•

Directions should be delivered to the trustee in writing.

•

The direction letter should be specific and should leave no discretion to the trustee.
• For example, the direction letter should not just say that the trustee shall enter
into a note upon such terms as the trustee may determine.

•

The direction letter should recite relevant statutory provisions so the adviser clearly
understands the bifurcation of the roles for each direction.

•

If there are documents to be signed, the direction letter should have those documents
attached to it, essentially stating “sign here”.

•

Consider issues such as reps and warranties, no duty to monitor, etc.

•

NOTE: Trustee cannot control the form of the direction letter, yet the trustee would
prefer a certain form and often drafts the letter for adviser signature. What are the
implications?
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Directed Powers: Don’t just rely on a
statutory definition or short generic list of
investments
•

Section 3313(d) defines the term “investment decision”. An investment decision means
“with respect to any investment, the retention, purchase, sale, exchange, tender or other
transaction effecting the ownership thereof or rights therein and with respect to non
publicly traded investments, the valuation thereof, and an adviser with authority with
respect to such decisions is an investment adviser.”

•

Some off-the-rack statutes describe a specific list of investment powers of the investment
trust advisor.

•

The adviser provision in the trust instrument should be detailed and all-inclusive. It should
not merely include a short generic description of investment decisions or simply limit the
scope of the direction power to “investment decisions” defined under the statute. The
provision should be as specific and inclusive as possible and should ideally cross reference
all investment trustee powers in the instrument. The trust instrument will generally
include a long list of every conceivable investment power granted to the trustee. Use that
list by cross-reference.

•

Without a clear, complete detailed list of powers to be exercised at direction, there will be
ambiguities during the administration of the trust. Questions will arise about whether a
particular action falls within the direction provisions.
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Expressly limit the Trustee’s duty to
monitor the actions of other fiduciaries
• 12 Del. C. § 3313(e) clarifies that a fiduciary that follows the direction of an
adviser with respect to any decision shall have no duty to monitor, advise
with respect to, warn or otherwise interfere with the decisions of the
adviser and that any such actions taken by the fiduciary shall be presumed
to be administrative actions taken solely to allow the fiduciary to perform
the duties assigned to the fiduciary acting at direction.
• The trust instrument should expressly limit these duties as well.
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The Tension between Trustee and Adviser
with Special Holdings
Investment Adviser

Trustee

Exclusive Management
Hard to Value Assets
LLC Manager has the info.
Uncooperative

Valuation of Assets
Beneficiary Accountings
Informing Beneficiaries
Reputation Risk
Know Your Client
Regulatory Requirements
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Specifically address Special Holdings
•

•

Special Holdings could include any of the following:
• closely held companies
• limited liability companies
• restricted stock
• real estate
• life insurance
• private equity
Special Holdings present unique issues for the trustee concerning management, valuation and
risk. The governing instrument should include specific language addressing these unique issues.

•

A trustee has the duty to provide account statements to the beneficiaries, including asset
positions and values. Yet an LLC or closely hold company under the authority of an adviser may
be difficult for the trustee to value and thus make it difficult for the trustee to carry out its duty
to report. Consequently, the direction language should provide that the trustee shall value
nonpublicly-traded assets only as directed by the adviser.

•

The trustee may have a duty as a member of an LLC or limited partner or shareholder to
institute a books and records action for valuation.

42

Tax Issues
• The drafting attorney should be aware of potential adverse transfer tax
issues:
• For example, if the Settlor holds the role of adviser, consideration should be
given to whether the Settlor should control life insurance (potential Section
2042 issues) or control over a controlled corporation (potential Section
2036(b) issues).
• Additionally, special care must be taken with respect to the power of a
settlor or beneficiary acting as a distribution adviser to avoid adverse estate
and gift tax issues.
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What happens if there is no longer an
Investment Adviser serving?
• Some statutes specifically provides that at any time that there is no adviser
serving, the trustee shall exercise all powers theretofore exercised at
direction in its own discretion. Some even go so far as to 60 days within
which the directed trustee shall not be liable for the transition.

• Or if the trustee never wants to possess that power, care should be taken to
ensure that there is never a lapse in the role of adviser.
• The trustee should have no duty to review, investigate or remedy any
decisions of the adviser that served previously.

• The trustee should have no liability for retention of assets selected by the
previous adviser and should have the power and discretion to retain, sell
and invest and reinvest assets as it deems appropriate in its sole discretion
and without liability.
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Other Considerations for the role of
the Adviser:
•

Compensation, Standard of liability and indemnification?

•

Each adviser should accept the role in writing and agree to be bound by the terms of
the trust instrument.

•

What is the long term succession plan for the role of the adviser?
‒ Is replacement mandatory or permissive?
‒ Will there always be someone to appoint an adviser?

•

Consider having annual letter signed by Adviser confirming
‒ he or she is still in that role
‒ still directs the trustee to perform the given act, and
‒ the current value of the asset (where applicable).

•

What if the trustee has questions about the adviser’s mental capacity at a later date?
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How can the directed trustee obtain
information from an uncooperative
co-fiduciary?
• Some states have statutes which impose a legal obligation amongst cofiduciaries to share information.
‒ EXAMPLE: 12 Del. C. §3317 requires fiduciaries to provide information needed for a cofiduciary to perform its duties, which would include the duty to account and report to
beneficiaries.

• It is always prudent to remind co-fiduciaries that you are both reliant upon
the accuracy and sufficiency of trust records, particularly in the area of trust
accountings/statements sent to the relevant parties of the trust. These
serve to start the tolling of the statute of limitations which ultimately
relieves all fiduciaries of liability.
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Managing Risks Associated with Directed
Trusts and Non-traditional Assets
•

•

•

•

BSA/AML Considerations:
‒

How far does a trustee need to dig?

‒

What is the entity invested in?

‒

What geographic areas are involved?

Valuation difficulties:
‒

Obtaining regular valuation information – how frequently should it be updated? Annually v. 3 years

‒

What value is it appropriate to use? Cost v. market value AND discounted v. fair market value?

‒

Use of negative consent letters

Lack of control difficulties:
‒

Obtaining funds to pay bills, including the trustee’s fees, and fund litigation

‒

Ensuring the proper handling and safekeeping of underlying assets (especially real estate, artwork,
insurance.)

How are some trustees managing this additional risk? By serving as manager of the underlying entity –
increases likelihood of knowledge, but likely increases risk profile related to the actual activities and oversight
of the entity
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These materials have been prepared solely for informational and educational purposes, do not create an attorney-client relationship with the author(s)
Or Morris, Nichols, Arsht & Tunnell LLP, and should not be used as a substitute for legal counseling in specific situations. These materials
Reflect only the personal views of the author(s) and are not necessarily the views of Morris, Nichols, Arsht & Tunnell LLP or its clients.
Commonwealth Trust Company is pleased to provide this presentation as a guide. Commonwealth Trust Company is not engaged in the practice of law and is not
providing legal advice by the provision of any presentation materials. Commonwealth Trust Company further recommends that clients should seek the opinion of
their attorney regarding the specific legal and tax issues addressed in these presentation materials.
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