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JDA

What is a Joint Defense Agreement?
• Agreement among different parties with
common interests governing the exchange
of privileged information by their attorneys.
• Mechanism to invoke the joint defense
privilege which allows attorneys to share
privileged information without waiving
attorney-client or work product privileges.
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JDA

What is a Joint Defense Agreement?
• The assertion of privilege in a joint defense
context does not create a new type of
privilege, but rather is an extension of the
attorney-client privilege, work product
doctrine and an exception to the general rule
that the privilege is waived when privileged
information is disclosed to third parties.
United States v. Schwimmer, 892 F.2d 237,
243 (2d Cir. 1989).
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What Law Governs?
FEDERAL RULE OF EVIDENCE 501
• In federal cases, the common
law governs a claim of privilege.

• State law governs privilege
regarding a claim or defense
for which state law supplies the
rule of decision.
• Source and scope of the joint defense privilege varies by
jurisdiction.
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Requirements of the Privilege
•

communications.

• Related to a common legal interest.
• Most courts do not require parties’ interests to be
congruent in all respects.
United States v. McPartlin, 595 F2d 1321, 1336-37 (7th Cir.
1979); Hunydee v. United States, 355 F.2d 183, 185 (9th Cir.
1965); In re LTV Sec. Litig., 89 F.R.D. 595, 604 (N.D. Tex. 1981)
(upholding privilege even as to parties asserting cross-claims);
RESTATEMENT (3D) OF THE LAW GOVERNING LAWYERS § 76 cmt. (e).
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Requirements of the Privilege
• In furtherance of a joint legal strategy.
• Purely bu$ine$$ communications are not protected.
United States v. Aramony, 88 F.3d 1369, 1392 (4th Cir.
1996); Power Mosfet Technologies v. Siemens AG, 206
F.R.D. 422, 424 (E.D. Tex. 2000); Oxy Resources California
LLC v. Superior Court, 9 Cal. Rptr. 3d 621, 643 (Cal. App.
1st Dist. 2004) (disclosures must be necessary to
accomplish the purpose for which lawyers were
consulted).

10

Requirements of the Privilege
• Pending or threatened litigation is not
necessary in most jurisdictions.
United States v. BDO Seidman, LLP, 492 F.3d 806, 814-818 (7th
Cir. 2007) (communications need not be in anticipation of
litigation); Hanover Ins. Co. v. Rapo & Jepsen Ins. Servs., 870
N.E.2d 1105, 1112 (Mass. 2007) (“confidentiality of consultations
between parties to business transactions with their respective
attorneys is no less essential”).

• Other jurisdictions require threat of
litigation.
In re Santa Fe Int’l Corp., 272 F.3d 705, 710-714 (5th Cir. 2001)
(threat of litigation must be “palpable”).
11

What Does the Privilege NOT
Protect?
Communications not otherwise privileged.
Communications not related to or in
furtherance of a mutual legal concern or
strategy.
Power Mosfet Technologies v. Siemens AG, 206 F.R.D.
422, 426 (E.D. Tex. 2000) (“where the common
interest ends, so does the privilege”).

Communications between clients without
counsel present.
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Advantages of a JDA?
Shared knowledge
Shared resources (e.g., experts)
Division of labor; cost savings
Efficiency
Coordination of legal strategy
Consistent, unified approach
Discourage piecemeal settlements
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Disadvantages of a JDA?
Decision-making by
committee; delay
Lack of trust
Free-riding
Appearance of being aligned
with a wrongdoer
May limit claims or defenses
Over-reliance on group
work product
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Disadvantages of a JDA?
May be discoverable.
Warren Distributing Co. v. InBev USA LLC, No. 07-1053,
2008 WL 4371763, at *3 (D.N.J. Sept. 18, 2008) (“A
party’s mere characterization of a document as a joint
defense agreement is not controlling as to whether
the document [is] relevant and therefore subject to
discovery.”).

Subsequent related litigation between JDA
members may waive the privilege.
Potential for conflicts and disqualification.
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Settlement Issues
Require notice of settlement
discussions.
Use of shared work-product.
Return of confidential information.
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Practical Considerations
Before Entering JDA
• Know the applicable law.
• Know the judge and opposing
counsel.
• Consider CMO approving JDA.

• Are there divergent interests?
• Limit shared information to common issues.
• Are the parties likely to be adverse down the road?

• Are the parties otherwise usually adverse?
• Can limit the use of shared information to the particular
case, but cannot “unhear” privileged information.

• Will sensitive business information be shared?
• Consider limiting the exchange of information to outside
counsel.
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Practical Considerations
Before Entering JDA
• Skill of other counsel.
• Is your client the primary target?
• Will a JDA unduly constrain strategy?

• Is your client a de minimis party?
• Cost may exceed benefits.
• Risk of being “tainted” by association with other
defendants.

• Pace of litigation.
• Will a JDA unduly delay decision-making?

• Are you planning to settle early?
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Joint Defense
Agreements
(“JDA”)
Jeffery J. Carlson
Carlson & Messer
carlsonj@cmtlaw.com
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Tips On Drafting JDA
• Although a JDA is not required to be in writing (See
SIG Swiss Indus. Co v. Fres-Co Sys., U.S.A., Inc.
1993 U.S. Dist. Lexis 3576 (E.D. Pa. 1993)),
however, it is highly advisable to have a written
agreement. A well written JDA provides better
evidence of the scope of defense protection. See
e.g., Grand Jury Subpoena (Newparent), 274 F.3d
563, 569, 274 F.3d 563 (2001) (noting lack of
specificity that arose from oral joint defense
agreement).
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Tips On Drafting JDA
• The JDA should clearly state the common interest
of the parties to the JDA in order to determine the
scope of the coverage.
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Tips On Drafting JDA
• For example, “the ‘common interests’ of the parties
are to defend the failure to warn claims, the claims
of toxic exposure and causation.”
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Tips On Drafting JDA
• The JDA should also provide that each party
knowingly waives any conflict of interest, which
may result from his lawyer’s receipt of confidential
joint defense information.
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Tips On Drafting JDA
• Each party should acknowledge that it is
represented by its own counsel, and that the other
lawyers owe an unqualified duty of loyalty to their
clients (the other parties to the JDA).
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Tips On Drafting JDA
• The JDA should provide that the parties will
reasonably cooperate with each other in the defense
of the parties common interests, including the
sharing of information protected by the attorneyclient privilege to assert joint defenses to the claims
in the litigation.
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JDA
• These cost-sharing arrangements may range from
the engagement of a single defense counsel for all
purposes, to the establishment of a defense
committee, which assigns the lead role on particular
projects to a particular defendant or defendants.
• For example:
1.
2.
3.
4.
5.

Discovery Committee
Motions Committee
Experts Committee
Document Repository
Trial Committee
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JDA
• While the extent to which a joint or coordinated
defense is feasible will depend on the facts in each
case, it is important to recognize that such
arrangements can offer significant benefits and
advantages to all parties, and can offer flexibility in
the process.

27

JDA
• However, the determination of a privilege in a
complex, multi-party litigation case, as in any case,
is made on a case-by-case basis; therefore, it is
important to understand exactly what each privilege
seeks to protect before attempting to predict
whether a specific communication will be afforded
protection.
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Confidentiality Clause
• It is important that the written JDA contains a
confidentiality provision.
• The JDA not only protects attorney-client
communication but also work-product.
• To protect the information under the work-product
privilege, it needs to be prepared “in anticipation of
litigation.” This is generally a factual determination.
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Confidentiality Clause
• Although, confidentiality can be inferred from
circumstances (See
• Eugenia VI Venture Holdings v. Chabra, 2006 U.S.
Dist. LEXIS 23421 at *3 (S.D.N.Y. Apr. 25, 2006))
it makes better sense to enter into a formal joint
defense agreement. A joint defense agreement
should impose a duty of confidentiality. See United
States v. Stepney, 246 F. Supp. 2d 1069, 1076 (N.D.
Cal. 2003).
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Confidentiality Clause
• As a precautionary measure, attorneys participating
in a shared joint defense arrangement should always
consider including a confidentiality clause in the
joint defense agreement. The inclusion of such a
clause may serve to bolster the claim of privilege.
When the transfer of information to parties with
common interests is conducted under a guarantee of
confidentiality, the case against waiver is
strengthened. United States v. American Tel. & Tel.
Co., at 1299-1300.
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Key JDA Provisions
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Key JDA Provisions
1.) The parties share a common interest in defending
themselves or evaluating their potential defense from
[state common interest of parties] and related
proceedings or potential proceedings, and are best
served by sharing confidential material relating to
such defense.
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Key JDA Provisions
2.) No disclosure of confidential joint defense
information amongst the parties shall operate as a
waiver of either the attorney-client privilege or work
product privilege with respect to the disclosure. The
attorney-client privilege and work product protections
shall remain upon the withdrawal of a party from the
agreement.
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Key JDA Provisions
3.) The sharing of counsels’ fees and costs will be on
an equal share basis unless there is some reason to
use another allocation, which must be agreed to in
writing by the parties. Work of sole benefit or interest
to a single company will, of course, be billed to that
company's separate account.
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Key JDA Provisions
4.) Any party will give prior notice to another of any
intentions to offer settlement or to withdraw from this
shared counsel arrangement. Should you decide to
opt out of the shared counsel arrangement, please let
shared counsel know who your lawyer will be so as to
facilitate the coordination of the defense effort where
necessary and appropriate. Any documents put in any
repository created by outside counsel during the
pendency of your involvement in the defense group
will be accessible to you.
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Key JDA Provisions
5.) Expert fees will be shared equally, and all parties
of the defense group will confer with one another
concerning the selection of experts, tactics, and other
matters.
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Key JDA Provisions
6.) By becoming a party of this joint defense, no party
waives any rights it may have to file cross-claims.
Any necessary preservation of rights of potential
cross-claimants regarding prospective contribution
and indemnity issues between the parties of the joint
defense group will be worked out prior to trial.
• Options include:
1.
2.
3.
4.

By agreement
Private judge
Arbitration
Trial
38

Key JDA Provisions
7.) If a conflict between the parties of the joint
defense arises which cannot be resolved among the
parties of the joint defense group, any party wishing
to terminate its involvement in the joint defense
group may do so and retain other counsel; those that
wish to remain with the sharing format will continue
to be represented by the groups’ law firms, which law
firms will not be recused in this case or in any other
litigation by virtue of their representing the group in
this case.
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Key JDA Provisions
8.) In the event that separate settlements are entered,
this firm will not be able to represent the settling
client in connection with any contested applications
for a determination of good faith, pursuant to Code of
Civil Procedure, §§ 877 et seq. This is because such
a motion, which if granted would terminate any
indemnity rights by a non-settling client against a
settling client, naturally imposes an irrevocable
conflict of interest, which, as joint counsel, we could
not maintain.
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Key JDA Provisions
9.) A settling party's responsibility for costs and fees
will end at the time of settlement, save for projects to
which all clients have committed. For example, if a
client settles after a major, agreed upon task, such as a
motion for summary judgment, has been started, the
settling client would continue to share in that expense
until completion. By contrast, a settlement in the
midst of protracted discovery will not obligate a
settling client to bear the continuing discovery costs.
Of course, these illustrations are not exhaustive, and
if this unlikely contingency occurs, we will need to
discuss this issue further.
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Key JDA Provisions
10.) No disclosure of confidential joint defense
information shall be made outside the parties to this
agreement and their counsel, without the consent of
all parties to the agreement.
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Key JDA Provisions
11.) No confidential joint defense information
disclosed pursuant to this agreement shall be
employed by any of the parties or their counsel in a
manner adverse to any of the other the parties to this
agreement.
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Key JDA Provisions: Cooperation
Clause
12.) The parties will reasonably cooperate with each
other in the defense of the parties’ common interests,
including the sharing of information protected by the
attorney-client privilege to assert joint defenses to the
claims in the litigation.
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Alternative JDA Provision
• “The parties believe it may be necessary and appropriate
to coordinate their defenses in litigation and, therefore,
wish to confidentially communicate with one another.
The parties desire to ensure that exchanges and
disclosures of such information, and any voluntary
production of records, do not diminish in any way the
confidentiality of such materials and information, and
do not constitute a waiver of any privileges otherwise
applicable to the documents, information or discussions.
This agreement is a privileged and confidential
document between the parties, documenting and
implementing the joint defense strategy.”
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Alternative JDA Provision
• “The parties agree that any communications they
have among themselves about litigation, and any
issues raised in connection therewith, will be
privileged with regard to the outside world, and are
not to be disclosed by any party to this agreement.
The parties further agree that, once litigation is
concluded, any materials exchanged among
themselves in furtherance of this joint defense
strategy will be returned to the producing party.”
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Joint Defense Agreements –
Ethical Considerations
Robert C. Mitchell
Vorys Sater Seymour and Pease
rcmitchell@vorys.com

Conflicts of Interest
•
•
•
•

Who is my client?
To whom do I owe a duty?
What is the scope of my duty to non-clients?
Can I or my firm represent a client in a
proceeding adverse to a JD group member?
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Who is my Client?
• Ethics Opinions - under the Rules of
Professional Conduct, no formal
attorney/client relationship is created
between an attorney representing only one
party to a JDA, and other members of the JD
group; and thus the attorney has no “ethical
obligation” to such non-clients.
– See ABA Standing Committee on Ethics and
Professional Responsibility, Formal Op. 95-395
– DC Bar Legal Ethics Comm., Op. 349 (Sept., 2009)
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But Potential Other Duties to NonClients
• Finding of “Implied Attorney-Client Relationship” between counsel for one
party and other group members. Westinghouse Elec. Corp. v. Kerr-McGee
Corp., 580 F.2d 1311, 1319 (7th Cir., 1978); Roosevelt Irrigation Dist. v. Salt
River Project Improvement & Power Dist., 810 F.Supp.2d 929, 962 (D.Ariz.
2011); City of Kalamazoo v. Michigan Disposal Serv. Corp., 125 F.Supp.2d
219, 234 (W.D. Mich., 2000); GTE North, Inc. v. Apache Products Co., 914 F.
Supp. 1575, 1580-81 (N.D. IL, 1996).
• Finding of “Fiduciary Duty” running from one party’s counsel to other
parties to a Joint Defense Agreement. Wilson P. Abraham Constr. Corp. v.
Armco Steel Corp., 559 F.2d 250, 252 (5th Cir., 1977); In re Gabapentin
Patent Litig., 407 F. Supp.2d 607, 612 (D.N.J., 2005)
• Finding other parties to JDA to be “Third Party Beneficiaries” to
undertakings/commitments of counsel for one member. See Restatement
(Second) of Torts, sec. 552; Good Old Days Tavern, Inc. v Zwrin, 259 A.D 2d
300 (N.Y.App. Div. 1999)
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How Subsequent Conflicts can Arise
with JD Group Members
• The inability to cross-examine at trial co-defendants who
participated in the joint defense group but later decided to
cooperate with the adversary and testify on its behalf
• The inability to cross-examine a defendant who testified on
its own behalf
• The inability to put on a defense that in any way conflicted
with the defenses of the other defendants participating in
the JDA
• The inability to “shift the blame” to other defendants or
introduce any evidence which undercut their defenses
– See United States v. Stepney, 246 F. Supp. 2d 1069, 1083 (N.D.
Cal. 2003)
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How does this play out in real-world
terms?
• Potential disqualification from representation of
present or future clients in related actions
adverse to JD group members
• Possible basis for a claim of legal malpractice by
JD group members vs. attorney representing
individual group member. See George S.
Mehaffey, “All for One and One for All? Legal
Malpractice Arising from Joint Defense
Consortiums and Agreements, the Final Frontier
in Professional Liability”, 35 Ariz. St. L.J. 21, 45-49
(2003)
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Potential Disqualification from
Subsequent Representation
• Even if an Implied Attorney/Client Relationship is
found, some authorities have declined to disqualify a
lawyer from subsequent representation adverse to a
non-client party to a former JDA.
– Turner v. Firestone Tire & Rubber Co., 896 F. Supp. 651 (E.D.
Tex. 1995)
– Essex Chem. Corp. v. Hartford Accident & Indem. Co., 993
F.Supp. 241 (D.N.J., 1998)
– United States v. Stepney, 246 F. Supp. 2d 1069 (N.D.Cal.,
2003)
– Roosevelt Irrigation Dist. v. Salt River Project Improvement
& Power Dist., 810 F. Supp. 2d 929, 962 (D. Ariz. 2011)
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Potential Disqualification
• Other courts have ruled disqualification was appropriate,
based upon a rebuttable presumption, or an affirmative
showing, that confidential information was exchanged
between counsel for one defendant and other parties to a
Joint Defense Agreement, and that the information so
exchanged was substantially related to a subsequent action
in which the disqualification was sought.
– Cheng v. GAF Corp., 631 F.2d 1052 (2d Cir., 1980)
– Kaskie v. Celotex Corp., 618 F. Supp. 696 (N.D. IL, 1985)
– Insur. Co. of N. Am. v. Puerto Rico Marine Mgmt., Inc., 903 F.
Supp. 1004 (E.D. La., 1995)
– GTE v. Apache Prods. Co., 914 F. Supp. 1575 (N.D. IL, 1996)
– All Am. Semiconductor, Inc. v. Hynix Semiconductor, Inc., No. C
07-1200, 2008 U.S. Dist. LEXIS 106619 (N.D. Cal., Dec. 18, 2008)
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Methods to Avoid Potential Farreaching Disqualification
• Include in terms of JDA:
– Explicit disavowal of Attorney/Client Relationship with other group
members
– Explicitly state that individual attorneys owe loyalty only to their
individual clients and not to the group

• Quandary: if a primary purpose of the JDA is to protect from
disclosure confidential/privileged communications and work
product of the group, and its fully anticipated that such will be
freely exchanged among group members, in what situations will an
attorney for one member be able to prove he/she was not privy to
such communications/work product, and thus subject to
disqualification from subsequent representation adverse to other
group members?
– See Natl. Med. Enters. V. Godbey, infra
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Methods to Avoid Potential FarReaching Disqualification
• Explicit Written Consent to Waive Present/Future Conflicts in JDA.
• Are they effective/enforceable?
– Model Rule of Professional Conduct 1.7, Comment 22, Consent to
Future Conflict: “If the consent is general and open-ended, then the
consent ordinarily will be ineffective, except when it is reasonably
likely that the client will have understood the material risks involved.
Such exceptional circumstances might be presented if the client is an
experienced user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise, particularly if the
client is independently represented by other counsel in giving the
consent and the consent is limited to future conflicts unrelated to the
subject of the representation.” [emp. added]
– Former clients can revoke previously-given waivers of conflicts. See
Model Rule 1.7, Comment 21 .
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Potential Imputation of Conflict to
Entire Law Firm
• Is the entire firm to which an attorney of an
individual group member belongs a “party” to
the JDA?
• If not, is it possible to “screen” an individual
attorney from the firm’s subsequent
representation adverse to group members?
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Potential Imputation of Conflict to
Entire Law Firm
• See DC Bar Legal Ethics Comm., Op. 349 supra
• Include in terms of JDA:
– Screens will be erected within the firm so that only the
participating lawyer and certain other named individuals
associated with the firm will have access to confidential
joint defense information
– Nothing in the Agreement precludes screened lawyers in
the firm from undertaking litigation and other matters
adverse to non-client members of the joint defense group,
including matters that might be deemed substantially
related to the matter that is the subject of the JDA

• Limit signatories to JDA to only the client and directly
participating attorney for the client
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But see…
• National Medical Enters. v. Godbey, 924 S.W.2d 123 (Tex. 1996):
– “There is, in effect, an irrebuttable presumption than an attorney in a
law firm has access to the confidences of the clients and former clients
of other attorneys in the firm.”
– “ The attorney’s duty to preserve confidences shared under a joint
defense agreement is no less because the person to whom they
belong was never a client. The attorney’s promise places him in the
role of a fiduciary…The difficulty in proving misuse of confidences, and
the anxiety that a misuse may occur, is no less for the non-client. The
doubt cast upon the integrity of the legal profession is the same in
either situation. Because the reasons for the presumption apply
equally in both situations, and there are no other bases for
differentiating between them, we hold that an attorney’s knowledge
of a non-client’s confidential information that he has promised to
preserve is imputed to other attorneys in the same law firm.” 924
S.W. 2d at 132 [emp. added]
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Waiver of Privilege by Members of
Joint Defense Group
• Some courts have held that, as a general proposition, parties to a joint
defense are free to voluntarily waive privilege as to communications with
other group members. In re Grand Jury Proceeding, 274 F.3d 563,572 (1st
Cir., 2001); Information Resources, Inc. v. Dunn & Bradstreet Corp., 999 F.
Supp. 591 (S.D.N.Y., 1998)
• Is Consent of other group members required? Split of authority:
– “A party is entitled to waive protection for its or his own communications even
if made in a joint defense context, but cannot waive any privilege as to
communications of another member of the joint defense.” United States v.
Balsiger, No. 07-CR-57, 2013 U.S.Dist. LEXIS 96387, at 31 (E.D. Wis., July 10,
2013); see also United States v. Agnello, 135 F. Supp 2d 380, 383 (E.D.N.Y.,
2001)
– Most courts hold that consent of all parties to a joint defense arrangement is
required in order to effect waiver of privilege, as to any communications
among group members. See United States v. Gonzales, 669 F.3d 974, 983 (9th
Cir., 2012); United States v. BDO Seidman, LLP, supra, 492 F.3d at 817; John
Morrell & Co. v. Local Union 304A, 913 F.2d 544, 556 (8th Cir., 1990)
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Disclosure of Confidential/Privileged
Communications/Work Product –
Ethical Concerns
• If a client directs its attorney to disclose or use confidential/privileged
information which the attorney gained through a JD group, how is the
attorney to proceed?
• Model Rule of Professional Conduct 1.7(b)(4): “[A] lawyer shall not
represent a client with respect to a matter if…the lawyer’s professional
judgment on behalf of the client will or reasonably may be adversely
affected by the lawyer’s responsibilities to …a third party” [emp. added]
• Even though non-client members of a joint defense group are not “clients”
or “former clients”, they are “third parties” to whom an individual
attorney may owe an obligation under a JDA. See DC Bar Legal Ethics
Comm. Op. 349 (Sept. 2009)
• In the context of a JDA, “the counsel of each defendant is, in effect, the
counsel for all for the purposes of invoking the attorney-client privilege”.
Wilson P. Abraham Contr. Corp. v. Armco Steel Corp., supra
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Disclosure of Confidential/Privileged
Communications
• Even if all confidential information shared with former group
members is found protected by privilege, courts have held that the
sole remedy for breach of a joint defense agreement via disclosure
of confidential or privileged information is merely the suppression
of use of such information by an adverse party at trial. See United
States v. Melvin, 650 F.2d 641 (5th Cir., 1981).
• Disclosure of joint defense communications can have effects
beyond the admission into evidence of same – disclosure of
defense strategy, witnesses/documents to be sought in subsequent
discovery, perceived weaknesses in defense positions.
• Source of disclosure can be difficult to detect, prove; thus even
draconian punitive provisions to prevent disclosure in a JD
agreement may have little practical effect.
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Some Conclusions…
• Before signing on to a JDA, analyze/anticipate how future conflicts can
arise between your client and other group members; and where
appropriate, discuss these with counsel for other group members, try to
reach agreement and ground rules in advance
• Consult with your firm’s conflicts/engagements committee; disclose all
potential conflicts in writing to your client
• Be as specific as possible/practicable in drafting terms of JDA re: no
attorney/client relationship, loyalty only to your individual client, consent
to waive future conflicts, no waiver of cross-claims, etc.- but don’t
consider all potential future conflicts issues resolved by this
• Be cautious and use discretion in communicating information/work
product regarding your individual client to other members of the group;
and in what types of information/work product of other group members
to which you have access
• Know and choose your co-defendants/prospective JD group members
carefully – nothing beats trusting your partners in litigation
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