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Sound Quality
If you are listening via your computer speakers, please note that the quality
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If the sound quality is not satisfactory, you may listen via the phone: dial
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If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
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that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
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Speakers
• Danny Guggenheim
Member - Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
Los Angeles, CA
dbguggenheim@mintz.com
• Pej Razavilar
Partner - McDermott Will & Emery LLP
New York, NY
prazavilar@mwe.com
• Mike Soejoto
Member - Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
Los Angeles, CA
mdsoejoto@mintz.com
• For additional information about the speakers or their respective law firms,
please visit www.mintz.com and www.mwe.com.
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Agenda
• Programmatic JV structures
• Deal sharing and exclusivity
• The pooling of economics, distribution of returns, payment of promote
and clawback provisions
• Financing guaranties and related issues
• Governance issues
• Default remedies and removal rights
• Deadlocks, lockouts, and exit provisions
• Q&A
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Assumptions (Typical JV)
• Sponsor and Investor form entity to acquire or recapitalize a real
property interest.
• Sponsor handles day-to-day operations and project management, and
receives a carried interest (or “promote”) or fees.
• Investor provides most or all of the capital.
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Assumptions (Programmatic JV)
• Sponsor desires go-to source of capital for some or all of its
opportunities, without raising a discretionary fund.
• Investor desires reliable pipeline with familiar sponsorship for certain
opportunities (eg, based on region, asset class, and size), without ceding
control over investment decisions.
• Sponsor and Investor desire formal multi-deal relationship, to avoid
potential uncertainty, inefficiencies and lost opportunities from needing
deal-specific documents in each instance.
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Programmatic JV Structures (1/2)
• Types of programmatic arrangements:
• Production Agreement.
•

Who pays for costs of sourcing?

•
•

Are these typically exclusive arrangements?
What is the typical joint venture structure? Pooling or Deal-by-Deal?

•

What happens if there are dead deal costs?

•

How do fees and promotes work?

• Joint Venture Agreement between Sponsor and Investor
•

How is this different from a production agreement?

•
•
•
•
•
•

Discretionary or non-discretionary?
What are the parameters of exclusivity?
How is this different from a managed account/”fund of one”?
How do fees and promote work on these deals?
What happens if the money runs out?
What happens if the Investor passes on a deal?
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Programmatic JV Structures (2/2)
• Examples of JV and Discretionary Fund Structures
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Deal Sharing/Exclusivity
• Deal Sharing versus Exclusivity – what is the difference?
• What exactly is the Sponsor agreeing to when it agrees to be exclusive.
• Investment Strategy.
• Location.
• Time period of exclusivity.

• What does a Sponsor ask for in exchange for exclusivity?
• Pursuit Costs and dead deal costs.
• Discretionary versus non-discretionary.

• What happens if the Investor keeps passing on deals?
• 3 strikes rule.
• Short term with extensions.

• Should the Sponsor be able to do investments outside of the program?
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Crossed vs Uncrossed Economics (1/2)
• Uncrossed waterfalls result in economics similar to separate JVs for each
investment (generally more favorable to Sponsor – but see clawbacks).
• Crossed waterfalls result in economics similar to a discretionary fund
(generally more favorable to Investor – but see “catch up” distributions).
• Consider whether parties desire flexibility to have different equity splits
for each investment, and impact of loan guaranties by the JV.
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Crossed vs Uncrossed Economics (2/2)
• Example of how a crossed waterfall would be modified to be uncrossed:
At the end of each calendar quarter, any Distributable Cash for each
Company Investment shall be distributed to each Member as follows (it
being agreed that all distributions shall be made on a Company
Investment-by-Company Investment basis, and that all revenues and
expenses which are not allocable to a Company Investment shall be
allocated to each of them pro rata based on the aggregate capital
contributions allocable to each Company Investment):
(i)
First, to the Members in accordance with their respective Company
Percentages with respect to such Company Investment, until Investor shall
have achieved a [12]% IRR.
(ii)
Thereafter, [80]% to the Members in accordance with their
respective Company Percentages with respect to such Company
Investment, and [20]% to Sponsor as promote.
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Promote Structures (1/2)
• In a JV, promote is often determined with reference only to the profits
remaining after recouping capital and achieving the target return.
• In a discretionary fund, promote is often determined with reference to
all profits after recouping capital, but not payable prior to achieving the
target return, so there is a “catch up” level in the waterfall.
• Other variations:
•
•
•
•

Preferred return (with return of capital) vs IRR
Equity multiples in addition to interest rate-based hurdles
Separate waterfalls for cash flow vs capital proceeds
Tax distributions
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Promote Structures (2/2)
• Example of how a JV waterfall would be modified to include a “catch up”:
At the end of each calendar quarter, any Distributable Cash shall be
allocated to the Members in accordance with their respective Company
Percentages, with Sponsor’s share distributed to it and Investor’s share
distributed to each Member as follows:
(i)
First, to Investor the Members in accordance with their respective
Company Percentages, until Investor shall have (a) recouped its aggregate
capital contributions and then (b) achieved a [12]% IRR.
(ii)
Second, [20]% to Investor, and [80]% to Sponsor as promote, until
Sponsor shall have received [20]% of the aggregate amount distributed to
Investor pursuant to clause (i)(b) above and this clause (ii).
(iii)
Thereafter, [80]% to Investor the Members in accordance with their
respective Company Percentages, and [20]% to Sponsor as promote.
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Clawbacks (1/2)
• Primary concerns: outperforming on a few but underperforming as a
portfolio, and contributions after promote distributions.
• In a typical JV, clawback risk is relatively low.
• Clawback risk factors:
•
•
•
•

Single investments with multiple phases
Multiple investments with crossed economics
Separate waterfalls for cash flow and capital proceeds
High insurance deductibles or self-insurance
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Clawbacks (2/2)
• Types of Clawbacks:
• Refunding promote in the event of subsequent capital calls
• End of deal/relationship reconciliation
• Recalculating as if all promote distributions had been made at
liquidation
• Refunding based on hurdle shortfalls

• Additional Concepts:
•
•
•
•
•

Credit support
Holdback
Tax payments and adjustments
Discount rate
Reconciling upon removal or transfer
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Financing Guaranties
• The JV’s initial creditworthiness will likely hinge on whether there is an
obligation to make capital contributions.
• Once it has a net worth, a PJV is more akin to a fund and likely to be
accepted as a loan guarantor for single-asset financings.
• Investors may not want the PJV to be the loan guarantor if the only liability
is for non-recourse carveouts.
• Additional Concepts:
•
•
•
•
•

Contribution/indemnity agreement with credit support
Guaranty fees or waterfall adjustments
Restrictions on cross-collateralizing
Conditional capital commitments as liquidity
Lender approvals for contributions of existing assets
19

Governance Issues
• Overall, very similar to typical JVs (day-to-day decisions, major decisions,
unanimous decisions), but Sponsor may have a smaller percentage interest
than in its JVs due to the larger commitment, and Investor may want a
stronger time-and-attention requirement.
• Deal allocation/presentment: is it fair, and nimble enough to win deals?
• Can Investor bring in co-investors for leverage? Can Sponsor offer coinvestments to build track record with potential future LPs? Are lower-tier
JV investments permitted?
• Consider changes if Investor passes on deals repeatedly, or is unable to raise
capital.
• For debt investing, consider lender licensing and RIA/securities issues.
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Defaults & Removal
• The opportunities for default in a PJV are similar to a typical JV, and both
structures reflect an emphasis on Sponsor defaults as day-to-day
manager.
• As in typical JVs, removal for bad conduct and uncured material breach
is customary, and removal for performance standard failures is not
unusual, but removal without cause is heavily negotiated.
• Repercussions of removal may depend on whether Investor is capable of
taking over day-to-day management, and if not then removal may be a
less effective remedy than an exit.
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Deadlocks, Lockouts & Exits
• Deadlock issues in PVJs are generally consistent with typical JVs, but
triggering an exit may be a less effective resolution in a PJV.
• Lockouts in PJVs: mutual vs one-sided, and asset vs portfolio
• What’s the point of exit: liquidation (some/all) or divorce?
• What’s feasible? (Consider transfer restrictions and guarantor replacement
in loan documents, capital constraints and similar limitations such as
Investor’s fund documents.)
• Potential triggers: default/performance standards, removal, deadlock
• Mechanisms: forced sale/ROFO, put, call, buy/sell, tag/drag
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Q&A
• Please refer to the registration materials for instructions on submitting
questions for the speakers to address at the end of the presentation.

© 2020 Nothing herein is to be construed as legal, tax, investment, business or insurance advice.
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