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Tips for Optimal Quality
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Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.

Continuing Education Credits
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In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials
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If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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Alternative financing option for credit tenants, especially chain retailers.
Increasingly used in data centers, industrial properties and malls.
Public or private investment grade companies (BBB+, Baa2, NAIC2 or
better).
Single site or multi-site sale/leasebacks.
Single site conversion to credit tenant lease (requires the lease to comply
with rating agency standards—See Appendix).
Investors requiring investment grade income, with minimum risk and
obligations.
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Recoupment of cash from real estate for operations, expansion or to pay
down existing debt.
Very high loan/value ratio vs. asset based financing for both the seller/tenant
and the buyer/landlord, because the seller receives the full value of the
property, as opposed to 60-70% in a traditional financing, and the credit of
the seller and the generally triple net nature of the lease is used to support a
much higher borrowing for the buyer.
Spread between traditional lease rental rates and senior secured debt rates.
Continued low treasury rates.
Economies of scale for multisite sale/leasebacks (e.g., one lease negotiation
for multiple sites with one landlord).
Generally no need for landlord concessions (TI's, free rent, leasing
commissions), as the tenant is in place; although there can be additional
costs of the transaction related to investment banking fees, etc.
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1.
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New rules, known as FASB-ASC 842, were promulgated in 2016 and
became effective for public companies having a fiscal year after
December 15, 2018 (starting in calendar year 2019) and for other
companies with a fiscal year after December 15, 2019 (starting in
calendar year 2020).
If the transfer of the asset is recognized as a sale, then the seller
recognizes the gain at the time of the sale to the buyer-lessor
a. Sale determination based upon a control test.
b. Notable for real estate - A lessee purchase option will likely fail sale accounting.
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3.

For the leaseback to constitute an “operating lease”, none of five criteria
can exist (otherwise, leaseback would be a “finance lease”):
a. Lease transfers ownership at end of term;
b. Lease grants purchase option that is reasonably certain to be
exercised;
c. Lease term is for major part of remaining economic life of asset;
d. Present value of the sum of lease payments and residual value
guarantee exceeds substantially all of fair value of asset; and
e. Asset is so specialized in nature so as to have no alternative use
to lessor.
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Seller-lessee will report the lease as an ROU (right of use) asset and a lease
liability on its balance sheet.
Seller-lessee reporting may affect debt covenants in financings.
Regardless of whether a company is a public or private investment company,
it must analyze ownership versus sale/leaseback based on the impact on its
balance sheet, financial covenants and stock price.
Despite the accounting rule changes, sale/leasebacks retain many of the
same commercial benefits, as were available under the prior rules (e.g.,
financing of the entire cost of acquisition and development at senior secured
debt rates).
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1.
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Tenant Controls Facility -- Landlord generally passive.
a. Sale/leaseback – generally a triple net lease.
b. Control – often greater control by Tenant than under a conventional
lease. Prior ownership of property by Tenant limits Landlord repair
and replacement obligations. As-is language is generally added to
Lease.
Assignment/subletting permitted in many instances. Tenant generally
remains obligated.
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Any lawful use permitted (subject to zoning and other laws and
covenants, restrictions and exclusives, if any, for multitenant
developments), with certain restrictions for hazmat and undesirable uses.
Depending upon Lease term, landlord may be able to do a value-add
deal for the Property.
Property structural and non-structural alterations and expansions
(including financing) – similar to 1 above.
Right to “go dark” (unless multi-tenant retail or mixed use).
Long-term control via favorable renewal options.
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Fee owned and ground leased properties eligible (for a ground lease it
would be a sale/subleaseback).
Any asset class, although retail and industrial are the most common.
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Bond-type lease – may limit rental upside.
Failure to complete unfinished property -- rejectable offer (or delay of
closing until construction completed). Consider holdback in PSA to
handle.
Casualty/condemnation issues.
Potential upside to the purchaser after extension options (reversionary
interest).
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The Company--Seller and Lessee.
The Buyer and Lessor.
Factors to consider regarding the form of the lease.
The Debt Certificate Purchasers.
a. Private Placement.
b. 144A Offering to QIB’s (Qualified Institutional Buyers).
The Trustee.
The Investment Banker.
The Rating Agencies.
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The Purchase Contract
The Lease
The Loan Documents
Guaranties, Opinions and Other Documents
For a Private Placement or 144A transactions, there will be an Offering
Memorandum
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Real Estate/Environmental Due Diligence.
a. Gathering/organizing title, survey, environmental and other
information in required format.
b. Potential assumption of construction agreements for
development deals.
c. Identification and addressing of issues raised.
Identification of, and negotiation with, financing sources.
Preparation of Private Placement or 144A Sale Memorandum.
Document drafting and negotiation.
Importance of estoppels and SNDAs.
Additional requirements for sale/leasebacks that involve ground leased
properties.
Closing.
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Post-closing construction (if development incomplete at closing-use of
rejectable offers, credit support, holdback, etc.).
Buyer should seek longest warranty period possible.
Lease administration.
Approvals of land use changes.
Sale of excess land not subdivided by Closing (should be accomplished
pre-closing, if possible).
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Property administration.
Ongoing repair, maintenance, tax, and insurance obligations. Most of
these transactions are triple net, with no landlord obligations, unless the
property is part of a larger development.
Subsequent Resale, In multiple site sale/leasebacks, many of the
properties are later re-sold to buyers wanting safe, investment grade
returns (e.g., as 1031 replacement properties).
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Financeability of ground leases (Rating Agency Requirements).
Impact on Pricing.
The suitability of the underlying lease for inclusion in a sale (via a lease
assignment)/subleaseback.
SNDA, Recognition Agreements, Other Lender Protections (Special
Considerations).
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Questions?
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Lease Recording. The ground lease or a memorandum thereof must be of
record.
Financeability. The ground lease must permit tenant’s leasehold interest
to be mortgaged by the tenant.
Term of Lease. The term of the Ground Lease must be sufficiently in
excess of the term of the leasehold mortgage facility (S&P – 20 years;
Duff & Phelps – 10 years; Fitch – 10 years; Moody’s – 30 years). This
is to preserve the value of the collateral during the full term of the loan
and takes into account the possibility of later term defaults and the need
to refinance the leasehold mortgage.
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Ground Lease Assignable. The ground lease must permit assignments of
the tenant’s interest without consent of the landlord. Among other
things, a sale at mortgage foreclosure would involve an assignment of
the lease; such assignment should not require landlord’s consent.
Estoppel. A landlord’s estoppel letter should confirm that as of the
closing that the ground lease is in full force and effect, has not been
modified and that there are no defaults under the lease.
Notice and Opportunity to Cure. The ground lease should provide that
the leasehold mortgagee is to receive notice of and an opportunity to
cure defaults under the lease. This affords the leasehold mortgagee the
opportunity to cure defaults and keep its collateral in place.
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New Lease. The ground lease must provide the leasehold mortgagee
with the right to a new lease in the event the mortgaged lease is
terminated, including by virtue of a rejection in a bankruptcy case.
Insurance/Condemnation Proceeds. The lease must call for proceeds to
be applied to property restoration or to pay down the leasehold mortgage
indebtedness.
Liens. The ground lease must be free of superior liens and
encumbrances.
No reversionary interests.
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