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Agenda
1. Understanding and structuring powers of appointments (“POAs”)
•Basics - recognizing general v. non-general (limited) powers
•IRC §§ 2041/2514 and tax law variances from state law definition

•Effect of anti-lapse statutes
•Exercise of lifetime powers by agents
2. Income tax effect of POA exercise (including decanting); tax shifting
3. Transfer tax traps to avoid (or exploit) in exercise of POAs
4. Specific, pecuniary and formula POAs; Trust Protector power to modify POA
5. Downstream and upstream optimal basis increase trusts
6. Problems with the new Uniform Power of Appointment Act (UPOAA)

7. Asset protection issues and opportunities involving decanting and POAs
8. Jointly-held or committee powers and the incomplete gift, non-grantor trust
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Understanding Powers of Appointment
• “Power of appointment” – a power that enables the donee of
the power (powerholder), usually acting in a non-fiduciary
capacity, to designate recipients of beneficial ownership
interests in the appointive property
• “Donor” – the person who created the power of appointment
• “Donee” – the person on whom the power is conferred and
who may exercise the power. However, I prefer to use the
term “Powerholder” to avoid confusion.
• “Permissible appointees” – the persons for whom the power
may be exercised to benefit
• “Appointee” – a person (or entity/trust) to whom an
appointment has been made
• “Taker in default”- person(s) who would receive property if
power is not exercised
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Understanding Powers of Appointment
• “General Power of Appointment” (“GPOA”) – a power
exercisable in favor of the donee (powerholder), the
powerholder’s estate, the powerholder’s creditors or the
powerholder’s estate. For tax definition, see IRC §2041/2514.
• “Limited (aka Non-general) Power of Appointment” (“LPOA”)
– any power that is not a general power of appointment. Some
also use the term “special power of appointment”, a narrower
subset of LPOAs – we will use “limited power of appointment”
throughout this outline.
• “Presently exercisable general power of appointment” –
sometimes referred to as a “PEG power”, is a power that
permits the powerholder to exercise it with effect during their
lifetime, as opposed to a testamentary power, exercisable and
effective only at death. Important for Delaware Tax Trap.
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Understanding Powers of Appointment
• “Testamentary LPOA or GPOA” – a power that is exercisable
only at death, whether by will, trust or other writing (often
referred to as by “deed”, even though this is not recorded nor
typically have to be recordable)
• “Collateral power of appointment” – a power held by someone
who is not a beneficiary of a trust. Somewhat similar to a
distribution advisor in some trusts – can avoid certain gift tax
ramifications discussed later that apply if beneficiary exercises.
• “Appendant power of appointment” – a power held by
someone who is a beneficiary of a trust and whose interest in
the trust can be affected by the exercise of the power.
• “Power in gross” - a power held by someone who is a
beneficiary of a trust and whose interest in the trust cannot be
affected by the exercise of the power.
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Understanding Powers of Appointment
• “After-Acquired Power” – a power is an “after-acquired”
power when the instrument creating the power becomes
effective after the donee executed the document that
exercised the power. (The normal sequence is that exercise of a
power “post-dates” the creation of the power – i.e., creation,
then exercise. Here, the exercise pre-dates the power’s
creation – i.e., exercise, then creation.) Restatement 3rd, Sec.
19.6.
• “Power Trust” – a trust in which the settlor grants a lifetime
limited power of appointment in someone other than
themselves, and the permissible appointees of the power
include the settlor. This is not a universally accepted term, but
Ed’s preferred term. This type of trust has many of the
characteristics of a domestic asset protection trust.
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Understanding Powers of Appointment
• “Reserved Power” – Donor and powerholder are the same
person.
• “Donated/Conferred Power” – Donor and powerholder are
different persons.
• “Exclusionary Power” – Exercisable in favor of any one or more
of the permissible appointees to the partial or complete
exclusion of the other permissible appointees.
• “Non-Exclusionary Power” – Powerholder cannot make an
appointment that excludes any permissible appointee, or one
or more designated permissible appointees, from a share of the
appointive property.

• Appointive property can be defined as $1, a house, % of corpus,
only certain defined assets – it is not “all or nothing”
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Example of Non-Exclusionary Power
•

If my spouse survives me, then upon the death of my spouse,
the trustee shall distribute to any one or more of my
descendants such part or all of the trust principal then
remaining as my spouse may appoint by will; provided,
however, that my spouse may only exercise such power of
appointment in a manner that results in each family line
(consisting of a child of mine and that child’s descendants)
receiving, in the aggregate, either outright or in trust, an
equal share of all property disposed of pursuant to the
exercise of such power of appointment by my spouse under
this paragraph.
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FAQ
•
•

Q - Trust permits appointment to son and daughter. Can
power holder appoint to a trust therefore?
A – Yes, unless the trust instrument manifests a contrary
intent (UPOAA Section 305(c), Rest. 3d, Property, Donative
Transfers, Sections 19.14 cmt e. If silent, presumption is that
appointment can be made in trust.
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Powers of Appointment
Under Different Names
•
•
•
•
•

•
•
•
•

Crummey power
“Hanging” Crummey power
“5/5 power”
§2503(c) trust withdrawal power at age 21
Power to withdraw assets at a certain ages (e.g., 1/3 @25,
30 & 35)
Power to amend
Power to revoke
Power to replace Trustee outside of Rev. Rul. 95-58 (Federal
tax law only)
Power to allocate to income or principal outside of state law
norms (Federal tax law only)
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Example 1
•

•

•
•
•

S establishes a trust for S’s son, B, for B’s lifetime. The
trustee (not B) has the discretion to pay income or principal
to or for the benefit of B. B has the power to appoint by will
the remainder of the trust to those of S’s issue as B chooses.
If B doesn’t exercise the power, the remainder of the trust
passes to ABC Charity.
For Federal tax purposes, even though B is a descendant of
S, B is the donee of a testamentary LPOA [in gross] not a
testamentary GPOA. PLRs 2012-29005 & 2012-31007
(“issue” does not include B’s estate or creditors of B’s
estate).
For state law purposes (creditors) B has an LPOA ? GPOA?
The permissible appointees are S’s issue.
The taker in default is XYZ Charity.
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Example 2
•

S establishes a trust for S’s daughter, G, for G’s lifetime. The trustee (not
G) must pay the net income of the trust to G annually and has the
discretion to pay principal to or for the benefit of G. G has the power to
appoint by deed or by will the principal of the trust to those of G’s issue
as G chooses. If G never exercises, the remainder of the trust passes at
G’s death to G’s issue, per stirpes.

•

For federal tax and state law purposes, G is the donee of a presently
exercisable LPOA [appendant]. The permissible appointees and takers in
default are G’s issue.

•

Warning: Even though it is an LPOA, G makes a gift of the income
interest if G exercises. Treas. Reg. 25.2514-1(b)(2).

•

Warning: Even though it is an LPOA and even if G never exercises, if the
trust hold life insurance on G, the death benefit is included in G’s estate.
PLR 2013-27010 (G has incident of ownership under Sec. 2042.)
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Example 3
•

S establishes a trust for S’s wife, W, for W’s lifetime. The trustee (not W) has the
discretion to pay income or principal to or for the benefit of W. At W’s death, a
lifetime trust for S’s & W’s daughter, D, is to be created, giving D the
testamentary power to appoint income only to D’s husband, H, for H’s life,
remainder to S’s & W’s issue. If D never exercises, the remainder of the trust
passes at D’s death to directly S’s and W’s issue, per stirpes.

•

While W is still alive, D executes a codicil to her will which exercises D’s power in
favor of H. D makes specific reference to the power she expects to receive on
W’s death.

•

W then dies of old age, followed by D’s unexpected, accidental death in a car
crash just 2 weeks later.

•

D’s power is an after-acquired power (it was acquired after D executed the
codicil) and its exercise is valid.

•

As D carried no life insurance on herself, H is very glad that D took prompt action
to take care of him before W passed away and not after.

•

Note: If D failed to survive W, D’s exercise would have been invalid since the
power would never have been created/acquired to begin with.
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Example 4 – 2nd Limited Power Limitations
•

H establishes an AB trust at death for H’s wife, W for W’s lifetime. At W’s death,
it passes outright or in staggered distributions to H’s & W’s daughter, D and son,
S. W has the testamentary limited power to appoint to D and S and issue (a very
common estate plan where children are of same marriage!) in Trust B and a
testamentary general power to appoint in Trust A.

•

W executes a will (or trust) which exercises her testamentary power in favor of
new robust protective trusts for D and S, granting them both a testamentary
limited power to appoint to their spouse, descendants or to charity and
testamentary general power over any trust share that is GST non-exempt.

•

S has no children. He dies and appoints 90% to charity, and 10% to his niece.
The appointment to charity from the LPOA in the GST-exempt share is invalid
because charity was never an authorized appointee of the first limited power
(although to the extent assets passed from Trust A’s general power, it may be
valid). Appointment to niece is valid. Strangely, S’s appointment from any GSTnon-exempt trust granting her a general power is still valid.

•

D is married. She dies and appoints to a bypass trust for her husband and
children. Same issue as above - her husband was never an permissive appointee
of the first limited power and appointment invalid if from LPOA, but not if from
GPOA. Restat, 3d, Prop., Donative Transfers, §19.14, cmt g, UPOAA §305(c).

•

Drafting Tip for AB trust: “Manifest a contrary intent!”. For LPOA: read old trust! 19

A Comparison of Federal and State Law
(Uniform POA Act) Classification
26 USC §2041

Uniform Act

Power to distribute to self, not
limited by an ascertainable
standard (HEMS)

GPOA

GPOA

Power to distribute to self, limited
by ascertainable standard (HEMS)

LPOA

LPOA

Power to distribute to self, held
jointly with creator of power

LPOA

GPOA

LPOA

LPOA

GPOA

GPOA

Power to distribute to self, held
jointly with person who has
substantial
interest
that
is
adverse
Power to distribute to self, held
jointly with person who does not
have substantial interest that is
adverse
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Transfer Tax
Consequences
GPOA
Taxable

LPOA
Non-Taxable, unless:

Exercise

1. DTT

Release

2. Power appendant
Non-Taxable
Non-Taxable

Taxable
Taxable, except first $5,000/5%

Lapse

Thus, first 5/5 treated as release of
LPOA (non-taxable) and excess
treated as release of GPOA
(taxable).

Disclaim

See Disclaimers Chart

See Disclaimers Chart

“DTT” = Delaware Tax Trap of §§ 2514(d) (lifetime) & 2041(a)(3) (testamentary)
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Income Tax Benefits of Powers of Appointment
Powers of Appointment (POA) have TREMENDOUS tax planning
potential, both during a power holder’s lifetime and at death,
benefitting the subsequent beneficiaries:
•For spraying income to appointees to the extent of DNI, so that
lower bracket beneficiaries get the K-1 income, without any
reporting/accounting fiduciary duties to appointees.
•For triggering grantor trust (beneficiary deemed owner) status as
to a power holder per §678(a), assuming the original grantor is
dead or did not retain grantor trust powers.
•For proactively causing estate inclusion in order to step up basis
(at power holder’s death), aggregate fractional interests for better
step up/valuation, yet avoid a step down.
•For proactively causing estate inclusion in order to avoid a
generation skipping transfer (GST) tax at powerholder’s death
(sometimes the tax cost may be lower).
22

Ordinary “A/B” Trust – No LPOA Ongoing Tax Effect

Above rates refer to trust income above $12,400 in 2016 (top
rates), ignoring state income tax, AMT, or special tax rates for
collectibles, depreciation recapture, year of termination, 1.643(a)-3
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“AB” Trust– w/Lifetime LPOA, Ongoing Tax Effect

Often surviving spouses are in higher brackets than children, or would like to
gift to children/charity. Lifetime LPOAs allow tax shifting, better deductions.
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Traditional AB Trust - Basis Effect
John and Mary Doe Trust
(could be joint or two
separate trusts)

At John’s Death
John Doe Bypass
Fbo Spouse (& children?)
< $5.45mm (or basic
exclusion amount)

John Doe Marital Trust
Fbo spouse only,
> $5.45mm (or basic
exclusion amount)

At Mary’s Death
Trust for children
No change in basis for any
asset (when children/trust
sell property, capital gains on
any post-death appreciation)

Trust for children
All new basis except IRAs,
Qualified plans, annuities
(including step down)
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Optimal Basis Increase Trust – Basis Effect
John Doe Trust
(could be joint trust)
w/optimal basis
provisions

At John’s Death
John Doe OBIT
Fbo Spouse (& children?)
< $5.45mm (or basic
exclusion amount)

John Doe Marital Trust
Fbo spouse only,
> $5.45mm (or basic
exclusion amount)

At Mary’s Death
Trust for children
Step up in basis for assets
w/basis < FMV
(up to spouse’s AEA)

Trust for children
No change in basis (IRD,
assets w/
Basis => FMV)

Trust for children
All new basis
(including step down)

Grants Mary a testamentary GPOA or LPOA that is exercised to trigger §2041(a)(3).
Causes estate inclusion and §1014 step up for chosen assets, limited to AEA.
26

Capping Inclusion/GPOA to Soak Up AEA
•

Adding/drafting GPOAs is easy when both spouses have
estates under $5.45 million (one AEA)
•
Just as we do with “AB” splits, we want to cap the amount of
the GPOA, as we typically cap the amount going to a marital
trust, to optimize tax benefits.
•
Trickier - Which assets do we want to soak up the “coupon”
if the available exclusion amount is limited, and can we have
assets chosen at the trustee’s discretion, the powerholder’s
discretion? Could this force pro-rata inclusion? Do we want
a $500,000 block of stock with $490,000 basis to soak up the
same “coupon” as a $500,000 building with basis of
$180,000? Only matters for mid-size/larger estates.
See page 25-29 of CLE outline
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Crafting GPOAs For Fidelity/Protection
•

GPOAs can be narrowly crafted to prevent any unwanted
exercise as a practical matter

•

Can be conditioned on consent from a “non-adverse” party,
or parties, essentially, a non-beneficiary – can even be a
trustee!!! (though I personally would not use trustee)

•

Testamentary GPOA not traditionally subject to
powerholder’s estate’s creditors unless exercised, but
California and the new Uniform POA Act and 3rd
restatements subject to creditors regardless of whether
exercised. You can simply draft around this.
See page 33-37 of white paper
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Using “Upstream” GPOAs
For Basis Step-Up
• Example: Aunt Bee is named a beneficiary of a trust established by Andy for
his son Opie. Aunt Bee is given a testamentary GPOA over the entire trust. If
Aunt Bee dies first, if the trust assets are appreciated and if inclusion of the
trust assets in Aunt Bee’s estate does not push her estate over the estate
tax exemption, a tax-free step up in basis will have been achieved.
• Worth the creditor (including Medicaid) risk?
• Worth the “disinheritance risk” (Aunt Bee actually exercises in favor of her
sister Nora, or her cousin Bradford, or (worst of all) Barney Fife.
• There are drafting solutions to avoid both of these issues. See article and
section of white paper entitled “The Upstream Optimal Basis Increase Trust”
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Using Delaware Tax Trap In Lieu of Formula GPOA
•

Sounds crazy? What the heck is the Delaware Tax Trap (DTT)? It no
longer has anything to do w/Delaware – you don’t need to use DE law!

•

IRC 2041(a)(3) – complicated – extending rule against perpetuities via
LPOA – if you appoint to a trust granting a powerholder a POA, can this
new power be exercised so as to postpone the vesting of any estate or
interest in such property, or suspend the absolute ownership or power
of alienation of such property, for a period ascertainable without
regard to the date of the creation of the first power

•

Most states require limited powers of appointment to refer back to the
creation date of the first power, foreclosing use. I propose “opt-in”
state statutes that would enable this, similar to AZ. However, most
states permit presently exercisable general powers of appointment
(PEG power) to postpone vesting, ownership without regard to the date
of the creation of the first power.

See page 42-46 of CLE outline
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Using Delaware Tax Trap in Lieu of Formula GPOA
•

So, similar to the formula GPOA discussion, a beneficiary
powerholder may use a testamentary LPOA to appoint assets for
which a basis increase/estate inclusion is desired to a “Delaware
Tax Trapping Trust” (sounds complicated, but you have seen these
before without knowing it – e.g. Crummey trust, revocable trust).

•

Similarly, any IRD/cash/assets with basis higher than FMV might
go to beneficiary and/or ordinary trust that avoids DTT

•

Spouse can later pick and choose, amending the exercise, to
choose highly appreciated assets children are most likely to sell
(or depreciate) and only appoint those assets to DTT trust.

•

Chief drawback of “PEG” power is reduced asset protection,
flexibility, increased estate inclusion for children – but, consider
various ideas in outline to mitigate these risks.

See page 42-46 of white paper, extensive comparison page 55
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Issues Upon Exercise – Incapacity
• Need same capacity to exercise as that needed to dispose of the property if
directly owned.
• Powerholder capacity generally determined under law of powerholder’s
domicile (as opposed to Donor’s domicile).
• Under Section 217 of the Uniform Durable Power of Attorney Act, unless the
power of attorney otherwise provides, language in a power of attorney
granting general authority with respect to gifts authorizes the attorney-infact to exercise a presently exercisable general power of appointment held
by the principal up to the §2503(b) per donee limit.
• If exercise by a legal representative of the Powerholder is desired, best to
specify this in the language creating the power and in the Powerholder’s
power of attorney document.
• Specimen language authorizing exercise by legal representative: provided,
however, that this power of appointment may be exercised on the
powerholder’s behalf by a guardian or attorney-in-fact appointed to
represent the powerholder and expressly authorized to do so.
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Issues Upon Exercise – Anti-Lapse
• The anti-lapse rule of UPC 2-603 applies to exercises of testamentary
powers of appointment.
• Thus, in the case of the death of an appointee prior to the death of the
powerholder, a substitute gift could be created in the appointee’s surviving
descendants.
• Example: S in trust. Discretionary income and principal to A for life.
Remainder as A shall appoint by will among S’s descendants. In default of
appointment, to S’s children. On Date 1, A signs a will exercising in favor of
S’s daughter, Z. On Date 2, Z dies leaving two children, O and P. On Date 3,
A dies without having amended the will. O and P each take 50% of the trust.
• UPC 2-603(b)(5): “Unless the language creating a power of appointment
expressly excludes the substitution of the descendants of an appointee for
the appointee, a surviving descendant of a deceased appointee of a power
of appointment can be substituted for the appointee under this section,
whether or not the descendant is an object of the power. “
33

Issues Upon Exercise – Class Closing
• Under the law of some states (such as Michigan), if the exercise is in

favor of a class, the membership of the class is determined
(closed) as of the effective date of the exercise.
• Example: H is the donee of a special power of appointment
exercisable in favor of D’s descendants. At the time of H’s
exercise, D has 2 children - A and B - and 4 grandchildren - W, X,
Y, and Z. H exercises the power of appointment to create a
new trust for D’s descendants. One year later, great-grandchild
M is born to grandchild W. Great-grandchild M is not included
as a beneficiary of the appointed trust because at the time of
H’s exercise, the class of D’s descendants closed with A, B, W, X,
Y and Z.
• To prevent this, include language such as the following: I
appoint in trust for the benefit of D’s descendants, which class
of persons shall include any person who falls within the class
after distribution to the appointed trust.
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Issues Upon Exercise – Revocability
• Default rule: Exercise is Irrevocable.
• To make exercise revocable/amendable, the same must be reserved in the
instrument of exercise.
• Example: A to T in trust to pay income and principal to B, C and D in T’s
discretion. H has an LPOA the permissible appointees of which are B, C, D,
and their descendants. The terms of the instrument creating the power do
not prohibit an amendable/revocable exercise. B runs into creditor
problems. H revocably exercises in favor of T in trust for C and D. When the
“coast is clear” for B, H re-exercises to appoint the property back to the
original trust that included B.
• Probably good addition to specimen language authorizing exercise by legal
representative: provided, however, that this power of appointment may be
exercised or revoked or amended on the powerholder’s behalf by a guardian
or attorney-in-fact appointed to represent the powerholder and expressly
authorized to do so.
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Appointing to Living Trusts
•

Appointing to a trustee for the benefit of a permissible
appointee is valid even if the trustee himself is not a
permissible appointee.

•

To avoid an argument that the appointive property is subject
to the claims of creditors of the deceased, include the
following language in the instrument of exercise:
It is my intention that the property appointed by me under
this Section shall not be an asset of my probate estate, or be
subject to administration by the personal representative of
my will, or otherwise be treated for any purpose as if it were
an asset of my probate estate. Estate of Reisman, 266 Mich.
App. 522 (2005).
36

Appointing to Living Trusts
•

In addition, to guard against an argument that the appointment is invalid
because to impermissible appointees (for example, recipients of pre-residuary
bequests), be sure to reference the portion of the living trust that benefits the
permissible appointees. For example:

•

Under Section 3 of the Geraldine G. Reisman Revocable Living Trust Agreement
dated February 12, 1987 executed by my wife as Settlor and Initial Trustee, as
amended, of which Jack Kaufman and I now are Trustees, a separate trust named
the Marital Trust was created at my spouse's death. Under Section 3D of that
trust agreement, I am given testamentary power of appointment as to all
property constituting the Marital Trust at the time of my death. If my son, Elliot
Michael Reisman, or my daughter, Shelley Naomi Paine, survives me, I hereby
exercise that power by appointing all property over which I have power of
appointment under that Section 3D to the then acting Trustee(s) of the Revocable
Trust referred to in Section 4A of this Last Will and Testament, to be distributed
pursuant to Section 5 thereof. Estate of Reisman, 266 Mich. App. 522 (2005).
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Qualified Disclaimers
Type of
Power

GPOA

LPOA

Takers in
Default
9 months from 9 months from 9 months from
date of transfer exercise.
lapse.
creating
power.

Donee

Appointees

9 months from
date of transfer
creating
power.

9 months from
date of transfer
creating
power.

9 months from
date of transfer
creating
power.

Treas. Reg. 25.2518-(2)(c)(3). Special rule if beneficiary power holder
is under age 21, however – they get 9 months from turning 21.

38

Disclaimer Example
•

On March 13, 2017, in a transfer which constitutes a completed
gift for Federal gift tax purposes, A creates a trust in which B is
given a lifetime interest in the income from the trust. B is also
given a nongeneral testamentary power of appointment over the
corpus of the trust. The power of appointment may be exercised
in favor of any of the issue of A and B. If there are no surviving
issue at B's death, or if the power is not exercised, the corpus is to
pass to E.

•

On March 13, 2017, A and B have two surviving children, C and D,
both of whom are over 21 years of age.

•

If A, B, C or D wishes to make a qualified disclaimer, the disclaimer
must be made no later than 9 months after March 13, 2017.
Treas. Reg. 25.2518-(2)(c)(5), Ex. 1 (“March 13, 2017” substituted
for “May 13, 1978”)
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Powers of Appointment and Charity
• Trust income that is distributed to charity pursuant to the exercise of a
power of appointment meets “pursuant to the terms of the governing
instrument” requirement of Sec. 642(c)(1) and is therefore deductible under
Sec. 642(c).
• Sample Language: The Trustee shall distribute all or any portion of the trust
estate, including both income and principal [or limit to amount from gross
taxable income if desired during lifetime, since that is the maximum
allowable as deduction under 642c], as Powerholder may appoint, at any
time and from time to time during Powerholder's lifetime or upon
Powerholder’s death, to any one or more organizations each of which is, at
the time contemplated for an actual distribution to such organization,
exempt from federal income taxation under § 501(a) as an organization
described in § 501(c)(3) and also as described in all of §§ 170(c), 2055(a) and
2522(a). PLRs 2012-25004, 2009-06008.
• Consider using the family’s private foundation as a potential appointee.
• If a trust lacks this feature, it could make sense to explore adding it by
decanting or reformation, but the IRS has fought this (and won) where
taxpayers attempted to make retroactive, arguing distributions are not
“pursuant to the governing instrument”.
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Problems with the Uniform Powers of
Appointment Act
• While we have not extensively studied the newly proposed Uniform Power
of Appointment Act, it has several issues:
• As previously discussed, the UPOAA is much more creditor-friendly than
common law as regards to general powers of appointment held at death.
One state that passed the Act, Colorado, simply omitted that section.
• Section 201 has a bizarre and nonsensical requirement that powers of
appointment can only be created by an instrument transferring property:
(a) A power of appointment is created only if:
(1) the instrument creating the power:
(A) is valid under applicable law; and
(B) except as otherwise provided in subsection (b), transfers the
appointive property; and
(2) the terms of the instrument creating the power manifest the donor’s
intent to create in a powerholder a power of appointment over the
appointive property exercisable in favor of a permissible appointee.
(b) Subsection (a)(1)(B) does not apply to the creation of a power of
appointment by the exercise of a power of appointment.
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Problems with the Uniform Powers of
Appointment Act
• Is a declaration of revocable trust an instrument transferring property?
• What about a non-judicial settlement agreement?
• Decanting? (sure, you can call it a transfer to a new trust, but many
decantings are really just minor amendments and the IRS would probably
not even want a new EIN). If same trustee, is it really a “transfer”?
• Reformation?
• Consolidation with a similar trust?
• Trust Protector/Trustee Amendment?
• Are any of these “instruments” above transferring property? If not, then
there appears to be no valid creation of a power of appointment under the
UPOAA. This could be a tax and litigation nightmare.
• Passed in Colorado, Missouri, Montana, New Mexico, North Carolina, Utah,
Virginia, with 2017 bill introductions in Illinois, Kentucky, Nevada
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Asset Protection - DAPT or POA Trust?
• POA Trust Concept: H establishes trust for spouse and children. Someone
either a beneficiary and/or non-beneficiary has broad lifetime limited power
to appoint to H. If H is sued and a judgment is entered against H, as a
permissible appointee of the LPOA, H has no property interest in the trust.
It is not self-settled as H is not a beneficiary. The court cannot force the
power holder to exercise in favor of D. Thus, D’s creditor cannot reach the
assets.
• DAPT Concept: H to T in trust to pay the income and principal to H, H’s
spouse and H’s children in T’s discretion. If H is sued and a judgment is
entered against H, and if the requirements of the DAPT statute have been
met, D’s creditor cannot reach the assets (but, see Huber, Mortenson).
• Advantages of LPOA Trust: No 10-year Bankruptcy look-back rule - 11 USC
548(e) and available in every state, may be different for tax liens as well.
• For more, see Lee S. McCullough, Use Powers to Build a Better Asset
Protection Trust, Estate Planning (January 2011). See also Ed’s comparison
chart between a “power trust” and a DAPT.
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Opportunities to Add POAs to Irrev. Trusts
• There is a tremendous opportunity to add limited or general powers of
appointment to preexisting irrevocable trusts for all of the tax and asset
protection benefits mentioned herein.
Remember, this would not
necessarily offend the settlor’s original intention. Wouldn’t settlors of most
AB trusts want their children to get a step up in basis? Would
children/remaindermen (or court) object if mom and dad were granted a
power to appoint to trust for them, or to creditors, but only to creditors
with consent of several non-adverse parties?
• Amendments can be achieved through decanting, trustee/trust protector
amendment power, or other reformation. The UTC has several provisions,
even some that do not require beneficiary consent, that allow trusts to be
so reformed.

• Rev. Rul. 73-142 – Any reformation/change pursuant to state law or
instrument must be done BEFORE the taxable event, not retroactively, but if
property rights change before taxable event, that controls estate taxation.
• See discussion in Part VII of Morrow white paper in separate outline.
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“DING” Trusts and Joint Lifetime LPOAs
• Powers of appointment can be exercised jointly or even by a committee. An
interesting use of these is to create the incomplete gift, non-grantor trust,
to enable avoidance of state income tax in many states and achieve various
advantages of non-grantor trust status (e.g. tax shifting, better deductions,
as discussed previously). Some refer to these as DINGs or NINGs, although
Ohio, Michigan, South Dakota or other DAPT law can work (DE, OH and MI
have income tax, but trusts established by/for non-residents that have no
sitused property/source income would not be taxed).
• Nutshell of INGs: Committee of Beneficiaries has a lifetime limited power of
appointment which may include appointment to power holders or
settlor/spouse, but settlor must agree, unless otherwise unanimous consent
overrules settlor. This causes gift to be incomplete, yet does not cause
grantor trust status because the settlor/spouse are not beneficiaries and
may not receive income/principal without consent of adverse parties (the
other beneficiaries). This is simplified version of INGs, for more information
see extensive presentation from Ed Morrow available at
www.ultimateestateplanner.com.
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Additional Resources
• Surprisingly, a lot of the law surrounding powers of appointment are
not in the restatements of trust or uniform trust code, but outlined
and discussed in the Restatements of Property, Donative Transfers.
• You can also access the Uniform Power of Appointment Act, which
mostly follows the third restatement, online with commentary at
www.uniformlaws.org, with the caveats we discussed herein that in a
couple of areas NCCUSL is trying to create brand new creditor
friendly law and make it much more difficult to create a power of
appointment. The second restatement of property may be a more
accurate summary of common law if your state has not passed
specific legislation in some areas.

46

Questions?
Contact:
Ed Morrow
937-285-5343
Email: edwin_p_morrow@keybank.com
edwin.morrow3@gmail.com
Sal LaMendola
Giarmarco, Mullins & Horton, P.C.
Contact: sjl@disinherit-irs.com
www.disinherit-irs.com
This should be obvious, but this presentation is not intended to
provide specific tax or legal advice. It is general information for
discussion and educational purposes.
© 2017 Edwin P. Morrow III, Sal LaMendola, license to Strafford Pub.
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