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HIPAA Issues Related
To Wellness Programs
Kevin D. Kelly
(312) 443-0217
kkelly@lockelord.com

HIPAA Wellness Regulations
• Regulations promulgated in 2006
implemented the HIPAA nondiscrimination
and wellness provisions
• Affordable Care Act amended the HIPAA
nondiscrimination and wellness provisions
• New regulations on this topic promulgated in
2013 and now effective
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The Range of
Wellness Programs
• Three levels of wellness programs
1. Purely voluntary programs with limited scope
• Example: providing a fitness center on site for any employee who
wants to use it

2. Participatory programs (for which all employees
regardless of health can participate) that reward
employees for engaging in the program
• Examples: paying for employee gym memberships or paying a
bonus to all employees who receive a preventive health screening

3. Detailed programs that reward or penalize employees
depending on whether or not they actually attain certain
health-related goals (health-contingent programs)

• The higher the level of your program, the more
legal issues arise
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HIPAA, As Amended by ACA
• Regulates participatory programs and
programs that are health-contingent (levels 2
and 3 from previous slide)
• If you want to implement a wellness program
that has real carrots and sticks (as opposed to
a purely voluntary program), you must comply
with HIPAA
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Participatory Programs
• Compliance with HIPAA simply requires that
you offer the program to all similarly situated
employees
• Must remain distinct from a health-contingent
program
– Rewards are solely based on participation, not
outcome
– Exercise programs are not participatory –
because some people might not be able to
participate due to a health condition
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The Five-Part HIPAA Test For HealthContingent Programs
• Distinction in the test between activity-only
programs (e.g., exercise program) and
outcome-based programs (e.g., rewarding
those with healthy cholesterol or blood
pressure)
• The test has five elements
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The Five-Part HIPAA Test
(continued)
1. The reward (e.g., health insurance premium
rate reduction) is capped at no more than 30%
of the total cost of coverage (which includes
employer and employee portion)
– An additional 20% is available for programs
designed to prevent or reduce tobacco use (50%
total cap)
– Percentage cap can be based on the cost of family
coverage (as opposed to employee-only coverage) if
the wellness program covers the employee’s family
members
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The Five-Part HIPAA Test
(continued)
2. The program must be reasonably designed
to promote health and prevent disease
– Relatively easy to meet this requirement

3. Employees must have an opportunity to
qualify for the award at least once per year
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The Five-Part HIPAA Test
(continued)
4. The program must be available to all similarly
situated employees
– To meet this requirement:
•

For an activity-only program, you must provide a
reasonable alternative standard or waiver for anyone for
whom it is unreasonably difficult or medically inadvisable
due to a medical condition to meet the standard
–

•

Can require medical proof

For an outcome-based program, you must offer an
alternative standard or waiver to anyone who fails to meet
the initial target requirement regardless of why the person
failed to meet the target
–

Cannot require medical proof
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The Five-Part HIPAA Test
(continued)
5. The program must prominently disclose the
alternative standard or waiver
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Reasonable Alternative
Standards/Waivers
• The most common source of problems for
employers
• Cannot simply say that employees must attain
a health goal to qualify for reduced rates
• Concrete examples
– Tobacco usage
– Healthy blood pressure/cholesterol
– Participate in an exercise class
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The ADA and Wellness Programs
The ADA prohibits employers from making disability-related inquiries
or requiring medical examinations unless they are job-related and
consistent with business necessity. See 42 U.S.C. § 12112(d); 29
C.F.R. §§1630.13, 1630.14
Disability-related inquiry
Medical examination

Exception: Voluntary Wellness Programs
EEOC Guidance (2000): “Employers may conduct voluntary medical
examinations and activities, including voluntary medical histories, which
are part of an employee health program without having to show jobrelatedness and business necessity”
Medical records must be kept confidential and separate from personnel
records

Safe harbor provision for bona fide benefit plans (11

th

Cir. Decision)
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When is a Wellness Program Voluntary
under the ADA?
EEOC Guidance (2000): a wellness program is
“voluntary” as long as the employer neither
requires participation nor penalizes employees
who do not participate
EEOC Office of Legal Counsel informal discussion
letters offer some additional guidance
EEOC acknowledges that further guidance is
necessary, particularly with regard to whether
incentives/rewards, or withholding of a reward for
nonparticipation, render a wellness program
involuntary – waiting on proposed rule
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When is a Wellness Program Voluntary?
Requiring employees to complete a HRA as a condition to
participate in a health insurance plan would violate the ADA - not
truly voluntary because the employees are penalized for nonparticipation
A wellness program that required completion of a HRA would not
be considered voluntary because employees who did not
complete the HRA were ineligible to receive reimbursement for
health expenses
A voluntary plan offered to eligible employees that waived the plan
deductible if the employee met certain requirements, such as
enrollment in a disease management program or adherence to a
doctor’s exercise and medication recommendations, is a voluntary
wellness program
Employee can be removed from a “higher benefit plan” for failure to
comply with plan requirements IF the plan is voluntary, persons who
are unable to meet the plan requirements because of a disability
are given reasonable accommodation, and employee remains
eligible to participate in the employer’s “standard” plan

18
Newark

New York

Trenton

Philadelphia

Wilmington

ADA: Wellness Programs
and Reasonable Accommodation
ADA prohibits covered employer from treating qualified individuals
with a disability differently with regard to participating in a wellness
program, or receiving benefits under a wellness program
ADA requires reasonable accommodation: “If a wellness program is
voluntary and an employer requires participants to meet certain health
outcomes or engage in certain activities in order to remain in the
program or earn rewards, it must provide reasonable accommodation,
absent undue hardship, to those who are unable to meet the outcome
or engage in specific activities due to a disability” (Jan. 2013 Letter)
Financial incentives can violate the ADA if a person with a disability is
unable to achieve a particular assessment because of the disability
and is not reasonably accommodated
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EEOC Takes Action: Orion Energy Systems
Filed on August 20, 2014, this case is the EEOC’s first direct
challenge to a wellness program for violation of ADA
Program at issue:
Company paid 100% of health insurance premiums for those who
participated in wellness program and paid nothing toward the premium
of any employee who did not participate, leaving the employee to pay
100% of the premium.
Participants completed an HRA that included blood work. In addition,
fitness component involved completing a medical history
questionnaire and then using the Company’s range of motion
machines. There was a $50 penalty for not participating in the fitness
component.

Employee who refused to participate in the wellness program was
forced to pay his entire premium for health benefits. The employee
was fired shortly thereafter.
Clear indication that penalty that is ”too steep” will render program
involuntary
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EEOC Takes Action (Again): Flambeau, Inc.
Filed September 30, 2014, EEOC’s second direct lawsuit to
challenge a wellness program under the ADA
The wellness program required biometric testing and a
health risk assessment. If employee’s did not comply they
faced:
Cancellation of health insurance;
Unspecific “disciplinary action”; and
Were required to pay the entire premium for COBRA health
benefits

Employee refused biometric testing and health risk
assessment and, in turn, had health insurance cancelled
and the employer shifted responsibility for the entire
COBRA premium cost to the employee.
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GINA and Wellness Programs
Title I applies to group health plans and insurers and prohibits
collection of genetic information:
Prior to or in connection with enrollment
At any time for underwriting purposes

Title II of GINA prohibits employers and other covered entities from
requesting, requiring, or purchasing genetic information, subject to six
limited exceptions. See 29 C.F.R. §1635.8
Exception under Title II: Covered entity may acquire genetic
information from an employee or family member when it offers health
and genetic services, including a wellness program so long as:
The individual is told that providing genetic information is voluntary;
The individual provides prior knowing, voluntary, and written
authorization;
Only the individual and health care professional receive genetic
information; and
Genetic information is only provided to covered entity in the aggregate
without specifically identifying the employee
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When is a Wellness Program Voluntary
Under GINA?
Voluntary = the covered entity neither requires the individual
to provide genetic information nor penalizes those who
choose not to provide it
What about financial incentives?
Under Title I, a wellness program that utilizes HRAs
requesting genetic information violates GINA if any reward
or incentive is provided for completing the HRA.
Under Title II:
Employer cannot offer a financial incentive for providing
genetic information
However, an employer can offer a financial incentive to elicit
participation in a wellness program so long as the incentive
is available regardless of whether the employee answers
family medical history questions and questions about genetic
information and this is made clear to the participant
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GINA and Financial Incentives: Examples
“(A) A covered entity offers $ 150 to employees who complete a
health risk assessment with 100 questions, the last 20 of them
concerning family medical history and other genetic information. The
instructions for completing the health risk assessment make clear that
the inducement will be provided to all employees who respond to the
first 80 questions, whether or not the remaining 20 questions
concerning family medical history and other genetic information are
answered. This health risk assessment does not violate Title II of
GINA.”

“(B) Same facts as the previous example, except that the instructions
do not indicate which questions request genetic information; nor does
the assessment otherwise make clear which questions must be
answered in order to obtain the inducement. This health risk
assessment violates Title II of GINA.”
29 C.F.R. 1635.8
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Best Practices Under the ADA
Make wellness program part of the health insurance benefits available
to employees under a group health plan to take advantage of the safe
harbor provision
Ensure that the wellness program is voluntary
Offer incentives, not punishment
Open question regarding when an incentive could render wellness
program involuntary in the eyes of the EEOC
Maintain confidentiality of information that is provided and keep it
separate from personnel records
Provide reasonable accommodations to employee’s with disabilities so
they can participate in wellness programs
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Best Practices Under GINA
Consider eliminating all questions that could be viewed as seeking genetic
information. This includes questions inquiring about family medical history
Under Title I:
Do not offer financial incentive or reward for completing an HRA

Under Title II
If offering a financial incentive for individual to provide genetic information,
make it clear that the incentive is available regardless of whether the
participant answers the questions regarding genetic information.
An employer may offer financial incentives to participate in a disease
management program to employees who have provided genetic information
without violating Title II of GINA provided the employer also offers the
incentives to individuals who did not provide genetic information but whose
current health conditions and/or lifestyle choices put them at an increased
risk of developing a condition
Obtain an express, written authorization from employees
Make it clear that participation in the wellness program is voluntary
Zealously protect the confidentiality of the information provided
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Title VII
• Prohibits discrimination on the basis of race,
color, religion, sex and national origin.
• Certain health conditions are more prominent
for certain protected classes:
– Women are more likely to have obesity or
arthritis.
– Racial minorities are more likely to have heart
disease, obesity, or diabetes.
© Goulston & Storrs 2013. All rights reserved.
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Avoiding Liability
• Wellness programs should be carefully
crafted to avoid creating a standard that is
more difficult for individuals in a protected
class to meet. In essence, employers should
take care not to shift their health insurance
costs disproportionally to protected groups.
• If challenged, the employer must be able to
demonstrate that the requirements of the
wellness program are job related and
consistent with business necessity.
© Goulston & Storrs 2013. All rights reserved.
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ADEA
• Employers must be careful to ensure
wellness programs do not have a disparate
impact on older workers.
• In addition, older individuals may have a
harder time achieving certain health related
standards or goals (e.g. running a mile under
X amount of time). The chosen standard
should take into account, and if necessary,
adjust for the age of employees.
© Goulston & Storrs 2013. All rights reserved.
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State Laws – Lifestyle Discrimination
• Various states have enacted laws prohibiting
discrimination based on an employee’s
participation in lawful activities outside of the
employer’s premises and during non-work time,
or from the use of lawful products aware from
work.
• Example: tobacco, alcohol, food consumption
• In general, employers cannot fire or penalize
employees whose lifestyle choices result in
higher health care costs to the employer.
© Goulston & Storrs 2013. All rights reserved.
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State Laws (cont.)
• Several states have enacted laws preventing
employers from discriminating against
employees who use lawful products outside of
work. Examples: Illinois, Minnesota, New York,
Tennessee, Wisconsin.

• Michigan and a handful of cities have specific
anti-weight discrimination laws.

© Goulston & Storrs 2013. All rights reserved.
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