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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-370-2805 and enter your PIN when prompted. Otherwise, please

send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926
ext. 35.
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Summary Judgment Motions
IN Employment Discrimination
Cases: Procedural and
Substantive Strategies

The Employer Side
A. Jonathan Trafimow
Robin E. Shea
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|. Procedural Framework for
Summary Judgment Motions



Rule 56

» Federal Rule of Civil Procedure 56:
“The court shall grant summary
judgment if the movant shows that

there is no genuine dispute as to any
material fact and the movant is

enfitled o judgment as a matter of
law.”
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= Assume Plaintiff's facts are frue
= Deposition Testimony
= Affidavits

= Assume Defendants’ facts frue

Contradicting Plaintiff’s Facts
= Deposition Testimony

= Affidavits
= Documents(¢)
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Sham Affidavit Rule

= Sham Affidavit: Affidavit that confradicts
prior sworn testimony (e.g., affidavit)

» Rule: Disregard portion of affidavit that
contradicts own prior testimony.

= Requires actual Finding of Inconsistency.
= Only strike inconsistent portion of affidavit.
» Beware the errata sheet!
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. Strategic Considerations in
Pursuing Summary Judgment



When summary judgment is
appropriate

= Everyone agrees on what happened (the
facts), and only issue is whether or how the
law applies
= What law applies to this situatione
= What does the law really mean in this context?

= Everyone agrees on what happened (the
facts), and only issue is whether or how
another document conftrols the outcome,
such as a contract
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Fact-based circumstances in which
summary judgment is appropriate

= Admission by opponent that contradicts
basis for lawsuit

= The value of "l don’t know" testimony by
opponent on key facts
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When summary judgment will fail

= Alleged admission by client or agent of
client regarding unlawful motive (e. g., Y
am firing you because of your race.”)

» Circumstantial evidence of unlawful
moftive
» Statistics

= More-favorable tfreatment of “similarly-
situated” employees
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When summary judgment will
often faill

= Facts that “smell”

= Employer lied about reasons for action
taken (even it true reason was a lawful
one)

= Change in employer’s story over time
(even if not a result of dishonesty)
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McDonnell Douglas/Burdine

standard

» Prima facie case (burden on plaintiff):
= Member of protected group
= Was meeting applicable standards
= Wass subjected to adverse action

= Employer must arficulate legitimate non-
discriminatory/non-retaliatory reason for
adverse action (burden to arficulate is on
employer)

= Plaintiff can show employer’s reason was o
orefext for an unlawful motive (burden on
olaintiff)
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Employer strategy on McDonnell

Douglas
= Admit plaintiff is in protected group and
adverse action (usually)

= Deny plaintiff was meeting applicable
standards; therefore no prima facie case

= Hit hard on legitimate non-discriminatory
reqson

= Anticipatorily rebut or explain anything that
plaintiff might claim was pretextual
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Employer has burden of proof

= Statute of limitations

= Failure to exhaust administrative remedies
= Faragher/Ellerth (harassment)

= Res judicafa, collateral estoppel

=
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Summary Judgment on Liability
Only or Damages Onlye
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Go for all the marbles, or just some
of themce

= Liability only — If motion granted,
damages are no longer an issue.

» Damages only- unusual in discrimination
CAases.

= Supplemental state law cl
= State tort claims.

= Partial summary judgmer
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Summary Judgment on
Supplemental State Claimse

19



Strategic considerations

= Would you rather be in federal court, or
state court . .. or both at the same time?¢

= Which option involves least cost, hassle for
cliente

= Your mileage may vary, but offen waiting
for summary judgment and disposing of all
claims at once is best solution for client.

m Moritt Hock 6 e L L
H & Hamroff ... \ '

20 PROPHETE.LL




Timing of Motion

» Parties can make a summary judgment
motion any time until 30 days after the
close of all discovery.

 Defense counsel should wait
unfil

discovery has closed.

» Partfies are “locked in” to L?HCK

stories.
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Investigating the Claim

= Timing:
= Existing Client: Advice and counsel re:
termination

= New Client: Prompt Initial Investigation Crifical

= Scope
= Documents

= Inferviews
= Other

: k CONSTANGY
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Discovery and Evidentiary
Considerations

= Start thinking about summary judgment the
minute you receive the complaint.

= Case is won or lost on effective
re-trial discovery.
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0 \0sE
B== L

'r'r! Aor 1 CONSTANGY
I I.! l\)/l()l 1L l l().(.l\ 6 BROOKS, SMITH &
RHiESd 1‘911111’()[[11.!' N\ PROPHETE L,

| 23



Discovery and Evidentiary

Considerations

= Gather information from your client
including who hired, supervised,
promoted, and disciplined in the

employee.

= Focus on obtaining evidence that your
client acted for nondiscriminatory
reasons.
= Poor performance
= Economically driven termination

= Formal or informal complaints about
employee
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Discovery and Evidentiary

Considerations

= Draft interrogatories, conduct, and defend
depositions with your summary judgment
motion in mind.

= Prepare discovery responses which are
consistent with your theme.

» Be strategic in deciding who to depose and
what questions are asked in interrogatories.

= Do not forget to prepare your withesses.
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Discovery and Evidentiary
Considerations

= Plaintiff’s deposition/witnesses
= Focus on ensuring Plaintiff is identifying all
necessary information.

= Why does Plaintiff believe there was discriminatione
Supportive factse

= Who were the decision makerse

= Who else was given preferential freatment and what
was that tfreatmente

= What steps did Plaintiff take to notify the companye
Company responsee¢

= Negate each element of the employee’s case.
= Pin down the plaintiff’s story.
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Discovery and Evidentiary
Considerations

= Make sure evidence you infend to use in
your summary judgment motion is
admissible.
= Produce/provide information that you

will want to use in your summary judgment
motion.

= Affidavits must be made on personal

knowledge
and seft forth facts which would be admissible in
evidence.
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Good Advocacy: Case Study

= Moza v. N.Y. City Health & Hospitals Corp.
(E.D.N.Y. Apr. 14, 2017)

= Race, ethnicity, national origin and age
discrimination claims.

= Plaintiff's Testimony.
= Supervisor and other Managers' Testimony.
* The Documents.

= How Defendant overcomes Plaintiff’s festimony
to obtain summary judgment.
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Best Practices For Movants:
Content of the Motion
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Best practices

» Plan for summary judgment from Day One, if
not sooner
= Clear-cut legal defenses?
= Clear-cut contractual defenses?
= Rule 12(b)(6) dismissal versus summary judgment

= Be sure fo include all possible atfirmative defenses
IN your Answer

= Conduct discovery with eye toward summary
judgment
= Written discovery
= Plaintiff's deposition
= Facts to develop through declarations from
employer representatives
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Best practices (continued)

= Comply with applicable court rules
= Nofice of intent 1o file dispositive motion

= Formatting (captions, font and margin sizes,
font type)
» Page limits

= |[f you really can’t stay within the limit, file a motion
seeking to exceed

= |[f court denies your motion, stay within the limit
» Filing deadline
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Best practices (cont.)

= The filing
= Motion
= Memorandum in Support of Motion

» Statement of undisputed material facts (not
required in all states)

= Excerpts from deposition testimony, written
discovery

= Declarations to flesh out facts or fo explain any
facts that might superficially seem problematic
(withesses must have first-hand knowledge, or
other foundation)
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Best practices (cont.)

= Write welll

= Submit something that the judge (or clerk) will
actually erjey not hate reading

= Use names for the parties rather than “Plainftiff”
and "“Defendant”

= Use straightforward language — no weasel
words

= Edit mercilessly
= Don't plagiarize — even from Westlaw
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Best practices (cont.)

» Have integrity
= Cite adverse authority in your jurisdiction and

make your best honest argument as to why it
shouldn't apply

= Never infentionally conceal or Ymisinterpret”
applicable law or relevant facts

= [f you make a mistake, correct it once you
realize i

= Remember that you'll be in front of this judge
again someday
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The Reply
= As the movant, you usuadlly get the last
word

= Replies must be relatively short (usually
imited to 10 pages)

» Check in advance and make sure your
court does not “disfavor” replies

= Pick most damaging/misleading poinfts in
opposition brief, and rebut - be pithy!
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Good points for reply

= Legal authorities cited out of context, or
misrepresented

= Plaintiff provides declaration that conflicts with
deposition testimony

= Plaintiff provides no evidence by way of
declaration

= Conceded points that are helpful to your
motion, or failure to refute

» Weak arguments, legally or logically

= |[f applicable, correct any
mistakes/misstatements in your original brief

| |.’ Moritt Hock /» v Rl thiCh
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Did | say “Keep it pithy''e

= Hit each pointf in one paragraph (more or
less) with bold-faced header in the first line
of the paragraph - that way, you won't
waste precious space with transitions from
one fopic to the next. Example:

Failure to rebut employer’s evidence of poor
performance. Smith’s opposition utterly fails to
rebut XYZ's evidence of poor performance.
[Yadayada . . ]

= Avoid “traditional” headings in a reply:
fhey use up foo much space (EXCEPTION:
If court requires them)
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Reply “evidence’e

= Yes, if needed

= May need reply declarations or other
discovery excerpts to refute/explain a
point made in opposition pleadings

= Keep it as brief as possible, but don't be
shy if you need it
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Summary Judgment Motions in Employment
Discrimination Cases: Procedural and Substantive
Strategies

Discovery in Anticipation of Summary Judgment

Plaintiff’s Perspective

April 27, 2017 Jordan M. Kam, Esq.
THE

ROTH LAW FIRM

PLLC
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“Every battle
before |1 t's eV

- Sun Tzu, The Art of War
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Plaintiff Must be Prepared to Show Evidence of:

1. All Elements of Prima Facie Case (Discrimination and Retaliation if
Applicable)

2. No Reasonable Business Justification

3. Any Purported Business Justification is Pretextual

4. Employer Failed to Take Reasonable Care to Prevent and Promptly
Correct any Adverse Employment Action

5. Plaintiff Did Not Reasonably Fail to Take Advantage of any Preventative
or Corrective Opportunities

** Practice tip: thoroughly interview your client!

Notable Cases:

McDonnell Douglas Corp. v. Greéhl U.S. 792 (1972): Established basic rubric of burden-shifting
analysis: (i) plaintiff must prove prima facie case; (ii) employer must prove legitimate non-
discriminatory reason for adverse employment actlon (|||) plalntlff must grove reason rowded by
emé)loyer is %reiext In MCDonneII Douglgds t )/ uA Qa LJNJ\ Ti Ith)\ S OF
| aNJOAIf y2NJ\uesT 0 A U KS I LILJI A
seeklng ap I|cants (}_u) he was rejected; and (|v) the posmon remained open and em fl%yer continued

u 2 2NJ I LILX AOFyia @A0K LX TQa |ljdzr t A ¥

FaraqherEIIerthAfflrmatlve Defens¢Faragherv. City of Boca Ratps24 U.S. 775 (1998), Burlington
Indus. Inc. \Ellerth 524 U.S. 742 (1998)) Em%IQEyer can._avoid vicarious liabjlity by harassmg

supet:wsor|femployerfé>roves 7& asSRk O(NBL a2 | of S Ol NB . |
a S Edzl -aaf\g OSK DA 2 NE %/ SYLJfZeSS
LINB OGSy ul 6A GBS 2 NJ 2NNBOUGAGS 2 LJLJI2 NI dzy)\u)\Sa LINE A

Faragher, 524 U. S at 807; Ellerth, 524 U.S. at 765.
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SANBQU SYOARSYOS Z2F A sgu Ad RAFTTAOdMzZ U 02 . LINE
UKS ¢USNE fSLau_I| UKA ,O0f2dzR 2F avyz2i1Se U0UKS S
aY21SZ 0UKS r v.ABathlefiedn Siedl &.2d 1176 (2d Cir. 1992) (quoting Price
Waterhouse v. Hopking90 U.S. 228 (1989).

Potential Methods of Proof:

* Evidence of ger:sons outside protected class treated better (McDonnell Douglg€i11 U.S, at 804% .
0a9allSOAT T T e NBbt ST gus . uZ2 aKz2gAy3d IINBUSEU . ag2dz
F3FAyalud LISUAUAZYSNI 2F O2YLI NI of aAaSNRA2dzaySaa X

* Implausible business justification for adverse employment action (Sunkettv. Misci, 183 F.Supp.2d 691
(D.N.J. 2002) (failure to provide raise due to budget constraints deemed implausible where documents
showed company had surplus and raises given to other employees)

* Suspect business practicesl(Sg]iCI)hzv. Lockheellartin Corp, 644 F.3d 1321 (11* Cir. 2011) (race was

~

ulF TSy Ayu?Z dzy a I a | LI NlresuRing in Jalc&sian@@pioyeltsy € Qa R
bein te)rminated and African-American employees being disciplined but not terminated for same
conduct

« Shiftin ReasonséEEOCVv. Ethan AlEn ngi CPoR MMc. OHR mM@ppnd O0ACNRY &
BdNiNJO dzt TSN uKFEU uKS SELXLYlFIuAZ2Zya 3IALSY X

Z N\ R A
SOARSYOS édzEIElgéU)\YEI WRAAONAYAYIFIUA2YBeL D

. Statis;ics\%usugllx insufficient on its own, but could be used to reveal patterns of discrimination, oA s
I a = I tA]1StAK22R O0KFU |y SYLX 2eSNXa SE
American Cyanamid Co., 895 F.2d 80 (2d Cir. 1990). * Practice tip: argue that objections should go to

weight not admissibility of statistical evidence.

+ Evidence of past discrimination (Estes v. Dick Smith Ford, Ji8&6 F.2d 1097 (8 Cir. 1988) L. 5
oa/7 ANDdzYaul yuAlt LINRB2FT 2T RAAQONAYAYIlIUAZY UelLAO!l
history and work practices ¢ evidence which in other kinds of cases may well unfairly prejudice the1jury
againgt the defendant. In discrimination cases, however, such Ipackgrqund evidence maEY e critical for, -

K dzZNE Qa lLagSaayYSyu 2F gKSUKSNI | AOSY SYLX 2eé

u
dzyt I 6 FTdzft Y2UALBSe0®P
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Rule 26(a) Initial Disclosures

- Use Defensively and Offensively

e Defensive at time of Disclosure

* |dentify Every Potential Witness

* Provide Specific Damages Calculations

* Supplement if Necessary (Required under Rule 26(e) ) )

ewdzft S 0T O0O0OUO6 MIila 3 fo Br&vide infofnbtion> O

or identify a witness as required by Rule 26(a) or (e), the party is
not allowed to use that information or witness to supply evidence
on the motion, at a hearing, or at trial, unless the failure was
adzgaul yaAlfttée 2daidATASR 2N A
LINGSYu | LI Nhe FTNRBY aal yRoOI
evidence. Sée, Ventura v. United States, 121 F. Supp.2d 326
(S.D.N.Y. 2000)

» Offensive at time of Summary Judgment
* Be on lookout for any Affidavits of Previously Unidentified Witnesses

* Motion to preclude any witness testimony not identified in Initial
Disclosures

« L {0 Q& buNdreNdSion can drastically change the entire posture
of the case

a |
337
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Document Requests

tfFTAYOGAFTFTFAQ t SNB2YY St CAfSY SYLX 28YSyd LW AOFGA2Y S
history, performance reviews, warning notices, pay records (salaries, raises, bonuses, benefits), IRS Forms, evidence of
promotions, demotions, transfers

Documents concerning claims/complaints of discrimination/harassment (including applicable personnel files, disciplinary
history, evaluations, warnings etc.)

Documents concerning replacement employees (or documents showing that similarly-situated employees were provided
preferential treatment%

Job descriptions of plaintiffs and each named defendant
Organizational Charts (including all changes during time period)

Documents concerning company policies, employee handbooks, HR manuals (and documents evidencing employee
receipt of all such documents)

Documents concerning discrimination and harassment training (including training materials and certificates and
attendance sheets)

Witness Statements

Management notes, memoranda, diaries

Documents concerning formal or informal complaints by plaintiff or any current or former employees regarding
complained-of discrimination (including complaints filed with the Equal Employment Opportunity Commission, any State
or City governmental agencies or filed with any court or in any arbitral forum)

Documents concerning any investigation by plaintiff or any current or former employee regarding complained-of
discrimination

Documents concernin% any affirmative defenses (i.e. employee misconduct, company exercised reasonable care and
employee unreasonably failed to take advantage of such corrective opportunities, employee failure to exhaust
administrative remedies)

Expert reports/opinions and all documents relied upon by such expert in forming such opinions

Insurance policies

Internal communications referring or relating to complaingd-of discrimination (expect production of privilege log)

c 2z



P

rivilege Logs

Bule 26 of the Federal Rules of Civil Procedure requires.that when a party withholds . .
R20dzZYSY U Q 2¥AUKS_, EIN‘Edz%/Ra_,_ 2T LINAODAL SIASZ
WRSaONAOS UKS F\{I-ugzN\B T KS REOdZYSP/yaZ
Frqduycedgrgiisclgsed;;l- VR 2 a?z 7\&/ I Y g)/SNJ uKFu X
- aaSaa. UKEL. WOYolkwléAbgisors, BOCER.D. 152, 1 ,_7AS.D.N.Y 2014).

a!u ,UKS _OSNE Sl 302 ol prilidegdahy %vé)efvidieﬁcéff_)_ {3
UKFG UKS R20dzYsyu Wgla ONBI US +2NJ UKS
tJS Féll\l 200(5)) dza A yESpdrampbriB@dnk @ 8siaPalp & Paper,282 F.R.D. 103

Each purportedly privileged document or communications should be separately
logged so that employee can assess the validity of each claimed privileged -- and if a
privileged email contains any non-privileged strings, a partéhas a duty to produce
them and redact only the purportedly privileged portions. Benefitvisiorv. Gentiva
2H3eaz|('5q1S)erV|CeS. InMNo. 09 Civ. 473 (DRH) (AKT), 2011 WL 3796324, *4 (E.D.N.Y. May

Attachments must be separately logged and an independent basis for asserting a
privilege must be jdentjfied. Favors v. Cuoma@85 F.R.D. 187, 223 (E.D,N.Y. 2012) _ . = _
OLINKN OAf SIS 23 aKzdzZ R AyOf dzZRS | aRS&ON.

Do not assume attachments are privileged — push the issue, and if necessary, file a motion to compel.

Failure to provide adequate privilege log can result in waiver. U.S. v. Constr. Prods.
Research, Inc73 F.3d 464, 473-74 (2d Cir. 1996).
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Use Discovery to Eliminate Evidentiary
Issues

* Documents submitted in opposition to a motion for
Summary Judgment must be in admissible form.
Presbyterian Church of Sudan v. Talisman Energy,
Inc, 582 F.3d 244 (2d Cir. 2009).

* In addition to developing your case, deposition
testimony of company representatives should be
used to authenticate documents.

* Use Notices to Admit to authenticate documents
not authenticated through deposition testimony.
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WIGDOR LLP

Summary Judgment Motions in
Employment Discrimination Cases:
Procedural and Substantive Strategies

Drafting Papers Opposing Summary Judgment
April 27, 2017 Lawrence M. Pearson



Overall Opposition Approach and Strategy

Focus on inferences/credibility cadllefsassume or rely upon

Plaintiffs can file for MSJ, tddHighlights major disputes,
admissions, knock out counterclaims

Do not simply mirror the organization or arguments made by
Defendants
Highlight your own key fact issues and legal strengths

Focus your arguments, do not get bogged down in fighting eacl
small issue

Emphasize irreconcilable factual issues, rather than necessarily trying
O pr ov eocasedbattel a story using the record

Spotlight the moskgregious misrepresentations @f omissions
regarding the record
Quality case law over quantity

String cites should be reserved for issues requiring close factual
anal ogi es or where the oweighto
48



Specific Drafting Points

Preliminary Statemer@iYes or No? | sayes

Statement of Fact8 Active, advocating; by the end, reader
should just want to know how they can rule in your favor

56.1 Counterstatemend lean vs. meaty, store excess facts

Judge®€anulueege to exclude ¢
shows youore paying attent
materials

Heading® Substantive legal and factual arguments shoulc
clear and outlined by them, highlight salient facts and law

Embrace and incorporate bad facts into arguments
just shows that there are disputes to be resolved
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Specific Drafting Points

Di stingui sh al | oddfferent féce, matienf
(MTD, JNQV, etc.), not dispositive, etc.

Do not regurgitate Defso0o &
(misapplied/misquotedWhy summarize their brief in your
own and take up valuable real estate?

Call out tactics meant to distract without goiragl hominem
d Attacking the weakest claims or plaintiff as a means to
undermining stronger claims/plaintiffs, etc.

Judgeods MEasesxgpeatedlyacited, how MSJ
standard is articulated, factors emphasized, similar facts, ¢

oKi I |l yodalrf diatrdd nigrs 6a f oot
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Legal Arguments to Focus On

Use case law to reframe the factual issues, tilt the balanc
In favor of uncertainty

Pretext: Falsity of olegit
(term. meeting, EEOC pos. statement, etc.); comparator
treatment; prima facie evidence can do double duty

Temporal proximity: Make sure you have something else,
too; renewed by additional complaints and/or retaliation

Donot all ow compartmental.l
each comment stray or petty)
oTotality of the circumstanc

Local lawd NYCHRL standard much lower and more
flexible than most federal laws
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Legal Arguments to Attack

FaraghéeEllerth Multiple elements, each subject to dispute

Same actor inference, Equal opportunity harasser:
Very rebuttable

oBut for:06 An MSJ red herrtr
omotivating factorod

Disguising the decisionmaker: Fruit of the poison téee
Seee.qg,Tolbert v. Smith790 F.3d 427,434 n.4 (2d Cir. 2015

OoStray remar ks: 0 Not every
be described in gory detall
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Presentation to Judge/Arbitrator

Highlight most stark disputeshe said / she said, two
witnesses only, where testimony would be expected to be the
only evidence and would be disputed
(discriminatory/retaliatory comments, disciplinary discussions,
termination meetings, etc.)

Emphasize most similar factual preced&¥hich case is most
similarto yours that comes out the right way?

[Lift papers as though weighing thedh Ther e has |
|l ssue i n there somewhere.o
allegations denied in Answer, issues of intent and credibility.

Guard against and anticipat e
that, thereds NO evidence su
then go right to your most salient evidence or stark disputes.
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