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General Observations
• Proper tax planning should really be considered a way of underwriting or partially financing private aircraft
ownership and usage by shifting the cost from the owner to the FISC.
• Planning involves the use of multiple theories to achieve the intended tax result (shoot ‘em, stab ‘em, poison
‘em, hang ‘em and garrote ‘em).
• Structuring is very important to achieve the intended tax result and it is very difficult to put the toothpaste
back in the tube afterwards.
• Most of the precedents are not related to the use of private aircraft so we must reason by analogy.
• Precedents are inconsistent and not uniform.
• The TCJA made significant changes to the purchase, ownership and sale of private aircraft yet the changes
were not specifically directed at aircraft ownership (we were innocent bystanders).
• The Circuit the case is appealable to may make a big difference in the result.
• Documentation, documentation, documentation.
• The COVID-19 Pandemic may be a game changer.
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What is a Tax Home?—IRS View
The identification of a taxpayer's “tax home” is critical to the determination as to
whether travel expense deductions are allowed because the IRS only permits a
deduction for traveling expenses when a taxpayer is “away from home.” The IRS has
long held the belief that a “tax home” is the place at which the taxpayer conducts its
trade or business. However, the IRS does acknowledge that the location of a
taxpayer's “tax home” must be determined on the facts of each unique case. There
are also circumstances where a taxpayer has no identifiable place of business to be
considered a “tax home” but does maintain a regular place of abode – which could be
regarded as being the “tax home” for that taxpayer.
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What is a Tax Home?– Alternative Views

IRS Section 162(a)(2) provides a deduction for all ordinary and necessary expenses paid or incurred as
“traveling expenses (including expended for meals and lodging other than amounts which are lavish or
extravagant under the circumstances) while away from home in the pursuit of a trade or business….”
Guidance provided in Treas. Reg Section 1.162-2 but the regulation does not clarify or even address the
definition of a “tax home.” Rather, guidance has been provided through case law and revenue rulings.
Authorities fall into two distinct camps:
•

Those that find that a taxpayer’s “tax home” is the “principal place of business”

•

Those that find that a taxpayer’s “tax home” is the “permanent place of abode”

In many cases, a taxpayer’s “principal place of business” and “permanent place of abode” are one and
the same. In those instances, the determination of “tax home” is simple; however, the determination of
“tax home” becomes much more complex when taxpayers, courts and the IRS deal with divergent places
of business and abode, multiple places of business, and multiple abodes.
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The Supreme Court’s View of a Tax Home
The Supreme Court has reviewed the issue of “tax home” multiple times, but the Court has consistently refused to
commit to a definition of “tax home.” Instead, the Court has made its rulings – on the deductibility of travel expenses
– relying on different theories.
o

Commissioner v. Flowers, 326 U.S. 465 (1946), rev’g 148 F,2d 163 (5th Cir. 1945), rev’g T.C. Memo 1944-263, the Supreme
Court did not reject the deductibility of travel expenses by holding that the taxpayer’s “tax home” was the principal place of
business; rather, the Court created a three-prong test to determine the deductibility of travel expenses and held that the
taxpayer failed one of the prongs. Per the Supreme Court, the three factors to consider are that (1) the expense must be
reasonable and necessary, (2) the expense must be incurred while away from home, and (3) the expense must be incurred in
pursuit of business. The Court held that because taxpayer’s employer gained nothing from the taxpayer’s decision to reside in
a different city from his place of business the expenses incurred were irrelevant to carrying on a trade or business and
therefore the so called “pursuit of business” prong of the three part test was lacking and the deductions denied.

o

The Supreme Court again had another opportunity to weigh in on the tax home analysis in Peurifoy v. Commissioner, 358 U.S.
59 (1958), aff’g per curium 254 F.2d 483(4th Cir. 1957), rev’g 27 T.C. 149 (1956), nonacq., 1957-2 C.B. 8. Once again, the Court
refused to rule on the issue of “tax home” but instead affirmed the Fourth Circuit’s opinion which reversed the Tax Court’s
allowance of the deductions. The Court established a rule stating that taxpayers with well-established tax homes could deduct
travel expenses when they are engaged in temporary or short-term work away from the established tax home. The Court held
that the taxpayers could not establish that their employment was temporary or short-term, so the Court affirmed the Fourth
Circuit’s denial of their travel expense deductions.
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What is a Tax Home?—No Tax Home
•

•

Without any definitive guidance from the Supreme Court, courts have diverged in how they define “tax home.” In certain circuits,
courts have taken the position that “tax home” should be taxpayer’s principal place of business, while courts in other circuits
treat the taxpayer’s permanent place of abode as the “tax home.”

Courts have rejected taxpayers’ claims of a “tax home” and ruled that an analysis of the facts shows that taxpayer did not have any
“tax home” due to the nature of their profession. In an oft-cited case (Rosenspan) from the Second Circuit, the court rejected a
traveling salesman’s claim that his “tax home” should be the headquarters of his company (i.e. his principal place of business).
Instead, the court held that the taxpayer did not have a tax home because he incurred no expenses in maintaining a home and the
nature of his job put him on the road for most of the year. Thus, taxpayer’s deductions were disallowed. Additionally, the court in
Rosenpan opined that “home” should have a meaning that “ordinary people would understand” and also acknowledged that the
Supreme Court had three times declined to endorse the IRS position that “home” means “business headquarters.”
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When Residence is Located Apart from Principal Place of
Business
•

Though courts are split on the determination of “tax home”, travel expenses have been denied under both views. Travel
expenses incurred because of a taxpayer’s personal choice of where to reside have been deemed nondeductible because they (1)
are incurred while at or traveling to the taxpayer’s principal business headquarters which is his tax home (under the IRS view) or
(2) because there is no direct connection between the expenditure and the carrying on of the trade or business of the taxpayer
and that the expenditure was thus not necessary or appropriate to the development and pursuit of the business (under the
Flowers test).

•

Courts have also held that a taxpayer choosing to live in location for personal reasons and not because of the exigencies of his
trade or business do not make the travel to a business location deductible. See, Tucker v. Commissioner, 55 T.C. 783 (1971)
(taxpayer chose to live in Knoxville, Tennessee with his family and commute to teaching jobs in Georgia and then North Carolina)

•

Another factor the courts have reviewed is whether a reasonable person in the position of the taxpayer would likely pull up
stakes and make his permanent residence at the location where the services of the taxpayer are being performed. See, Six v.
United States, 450 F. 2d 66 (2d Cir.1971), rev’g 322 F. Supp. 547 (S.D.N.Y. 1971); Bermingham v Commissioner, T.C. Memo 199469 and Hitt v. Commissioner, T.C. Memo 1978-66.

•

Based upon this series of cases, the general rule is that – regardless of “tax home” – the travel expenses can only be deducted by
taxpayer when they are incurred as a matter of business necessity rather than personal choice.
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Tax Home When Viewed in the Dynamic of a Family Office
• How much business must the taxpayer conduct at the location of the primary residence for it to be considered a tax
home (under the IRS view) or so that living there is not considered to be a matter of personal choice, but business
exigency (Flowers test)?
•

A Family Office is an organization or legal structure that assumes the day-to-day administration and management of a wealthy
family’s affairs. A Family Office functions like a privately held family business that handles investment management and wealth
management for a wealthy family with the objective of preserving, growing and transferring wealth to future generations. The
capital of the Family Office is the family's own wealth.

•

The legal structure of a family office may be in the form of a C corporation, an S corporation, a limited liability company, a limited
partnership or any combination of these entities along with various types of trusts.

•

Traditional legacy family businesses versus newly created trades or businesses

•

Family Offices also may handle other functions such as accounting, tax projections, payroll management, philanthropy, donor
advised fund and private foundation management, real property management, art and collectables management, management of
household staff, travel arrangements, aircraft and yacht management, management of legal affairs, private investment due
diligence, family communication and family governance and succession planning.

•

Regarding aircraft management, many private planes are owned by a Family Office and utilized for various business, charter,
investment, commuting, personal and entertainment purposes.
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Necessity of a Trade or Business
•

Many Family Offices are structured so that the various entities are engage in a trade or business for federal income tax
purposes. There is no definition of “trade or business” in the Internal Revenue Code. Instead, we must analyze a client’s
facts on a case-by-case basis. The U.S. Supreme Court’s holding in Higgins v. Commissioner, 312 US 212 (1941) stands for
the proposition that the management of one’s own investments generally does not give rise to a trade or business.

•

In Lender Management, LLC, T.C. Memo. 2017-246, the Tax Court held that Lender Management carried on a trade or business
within the meaning of IRC Section 162. The U.S. Tax Court’s holding in Lender stands at the other end of the spectrum from
Higgins. The Tax Court found that the activities of Lender Management, a family office that managed investments for several
generations of the same family, gave rise to a trade or business under the IRC.

•

The initial structuring of the ownership and use of an aircraft is essential in order to achieve tax optimal results. In order for
expenses associated with private aircraft purchases and operations to be deductible the aircraft must generally be used in the
pursuit of a trade or business and the expenditures must be paid or incurred by such trade or business. However in Morton v.
United States, 98 Fed. Cl. 596 (Fed. Cl. 2011) the Court of Federal Claims held that where a “unified business enterprise” existed, a
taxpayer could deduct the expenses of operating an airplane if the use of the airplane furthers the business purpose of the
taxpayer’s other related entities.
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Simple Case: Principal trade or business of the Family Office is
located in the same general vicinity (same county or
municipality) as the family residence.
Facts: Taxpayer’s principal place of business and residence are in the same vicinity.
Conclusion: Any aircraft travel away from the “tax home” is aircraft travel away from
the Taxpayer’s tax home.
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Harder Case: Principal trade or business of the Family Office is
NOT located in the same vicinity as the residence and no
business is conducted in the vicinity of the residence.
Facts: A Taxpayer’s residence is in Palm Beach, but the Family Office is located in NYC.
Conclusion: Here the aircraft travel from the residence to the Family Office is a
commuting expense discussed. Aircraft travel from the residence location (Palm
Beach) to other business destinations may be deductible if the other requirements
are satisfied.
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Even Harder Case: Principal trade or business of the Family Office is

NOT located in the same vicinity as the Taxpayer’s residence, but
some minor or less significant business is conducted near the
residence.
Facts: Family Office is located in NYC and the Taxpayer’s residence is located in Palm Beach, but the Family Office also
owns an art gallery in Palm Beach. The Taxpayer is required to attend to matters at the art gallery from time to time
Conclusion: The Taxpayer is considered to be traveling by aircraft away from home when the business requires the
Taxpayer to perform services at the business location that is in the same vicinity as his residence.
See, e.g. Rev. Rul. 75-432, 1975-2 C.B. 60; Ziporyn v. Commissioner, T.C. Memo 1997-151; Muhl v. Commissioner, T.C.
Memo 1986-309; Hicks v. Commissioner, T.C. Memo 1950-292. Of course, a taxpayer will not benefit from this rule if his
primary motivation in traveling from his tax home to his residence is for personal reasons and not primarily for business
even if the taxpayer performs some business while at his residence. Matteson v. Commissioner, 514 F.2d 43 (8th Cir.
1975), aff'g T.C. Memo 1974-96; Rider v. Commissioner, T.C. Memo 1988-288; Alexander v. Commissioner, T.C. Memo
1979-436; Lackey v. Commissioner, T.C. Memo 1977-213; Green v. Commissioner, 59 T.C. 456 (1972); Mazzotta
v.Commissioner, 57 T.C. 427 (1971), aff'd per curiam, 465 F.2d 1399 (2d Cir. 1972), Green v. Commissioner, 35 T.C. 764
(1961), aff'd, 298 F.2d 890 (6th Cir. 1962). Cf. , On-Ri-Ga Medical Professional Association v. Commissioner, T.C. Memo
1978-183. There must be a legitimate purpose for the travel between the principal and secondary business locations
other than tax avoidance. A taxpayer cannot maintain, and/or travel to or from a secondary place of business for the
primary purpose of converting non-deductible commuting travel to business travel.
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Complex Case: A trade or business is conducted at both the location of
the Family Office and in the same vicinity as the Taxpayer’s residence and
a determination must be made as to which one is the “principal” trade or
business.
Facts: The Taxpayer has responsibilities that require that he travel by aircraft and work in the Family Office in NYC, but he also
has primary responsibility over the management of the art gallery in Palm Beach near his residence.
Conclusion: If it is determined that Palm Beach is the Taxpayer’s principal place of business and his “tax home” then based upon
the longstanding IRS position, travel by aircraft to the Family Office in NYC would be treated as travel away from home to a
secondary business location and deductible provided that the other requirements are satisfied.
The determination of which business location constitutes the principal place of business is based on an objective facts and
circumstances test with the most important factors being:

•

•

•

The amount of time spent by the taxpayer in each location.

•

The degree of business activity in each location.

•

The relative importance of the financial return from each location.
While all facts are important to the determination, the amount of time the taxpayer spends in each location is the most
important factor.
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What is a Tax Home?—Family Office Specific Issues
• The location of the Family Office’s business staff, if in the same general vicinity as the taxpayer’s residence, will
generally be the taxpayer’s tax home. Therefore, business travel away from this joint business/residence location
will be travel away from home. This would naturally include both travel to temporary work locations for business
meetings and travel to secondary business locations. When the taxpayer’s residence is not in the same vicinity as
the Family Office’s business staff and the taxpayer does not conduct meaningful business in the vicinity of his
residence then travel to and from the residence to the Family Office’s business office would be a non-deductible
commuting expense.
•

A taxpayer’s travel by car from his residence in Greenwich, Connecticut to his Family Office business office located
in midtown Manhattan would be a nondeductible commuting expense. Likewise, travel by aircraft from his
residence in Palm Beach to his Family Office business office in midtown Manhattan would be a nondeductible
commuting expense.

•

But the wealthy often have many residences and may have many different business locations. Furthermore, the
wealthy may not travel frequently or at all to the physical business office of the Family Office or they may have
business staff that travel with them to work at their various homes. The fact that a taxpayer's trade or business is
of such a nature that he has no regular or principal place of business will not preclude him from having a tax home
for traveling expense deduction purposes, but shifts the inquiry to whether such a taxpayer has a tax home in the
form of a "regular place of abode in a real and substantial sense."
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What is a Tax Home?—Residence as a Tax Home
•

Rev. Rul. 71-247 1971-1 C.B. 54 establishes the principle that a tax home may be the place of residence for a taxpayer who
has no other principal place of employment (does not work in an office outside of the home) and has actual duties that will
be performed at home. The ruling supports the home as tax home even if the individual travels to several temporary offices
or assignments, so long as the employee is required to return to the employee’s abode in between assignments. The issue
is whether the regular abode is a tax home in the “real and substantial sense.”

•

Safe Harbor Rule under Rev. Rul. 73-529. The ruling is ostensibly directed at outside salesmen but may have broader
application when a taxpayer has no regular or principal place of business. There are three objective factors that may be
used to determine the bona fide nature of a taxpayer's assertion that his claimed abode is his "regular place of abode in a
real and substantial sense.” If the taxpayer can satisfy all three requirements of the ruling, the IRS will recognize the
taxpayer's residence as the taxpayer's tax home. If only two of the three factors are met, a facts and circumstances test is
used to make the determination. See, Rev. Rul. 80-212 1980-2 C.B. 58. If the taxpayer is unable to satisfy two of the three
tests, the IRS regards the taxpayer as an itinerant who has no tax home and therefore none of his travel expenses are
deductible because his tax home happens to be wherever he is working at the time. Rev. Rul. 1973-2 C.B. 37. The three part
Safe Harbor test is as follows: (1) Whether the taxpayer performs a portion of the taxpayer's business in the vicinity of the
claimed abode and uses that abode (for purposes of the taxpayer's lodging) while performing such business there; (2)
Whether the taxpayer's living expenses incurred at the claimed abode are duplicated because the taxpayer's business
requires him or her to be away from his abode; and (3) Whether the taxpayer: (a) has not abandoned the vicinity in which
the taxpayer's historical place of lodging and his claimed abode are both located; (b) has a member or members of the
taxpayer's family (marital or lineal only) currently residing at the claimed abode; or (c) uses the claimed abode frequently
for lodging purposes.
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What is a Tax Home?—Family Office Specific Issues
• The principles discussed above concerning multiple places of business are equally applicable with respect to
recurring seasonal employment. This would be the case for example if a wealthy taxpayer conducted his Family
Office related business from his various homes that he regularly occupies at different times of the year. Thus, if
the taxpayer otherwise maintains a tax home at a principal place of business or a regular place of abode, and
regularly returns to a seasonal home where the Family Office business is also conducted, the latter may qualify as
a minor or secondary place of business, thereby entitling the taxpayer to deduct aircraft travel to that location.
Which of the taxpayer's business locations constitutes the major, and which the minor, business location is
determined based upon the principles addressed above on Slide 18. See, Rev. Rul. 75-432, 1975-2 C.B. 60; Lanning
v. Commissioner, T.C. Memo 1975-313; Markey v. Commissioner, 490 F.2d 1249 (6th Cir. 1974); Rev. 54-147,1954-1
C.B. 51, modified by Rev. Rul. 76-453, 1976-2 C.B. 86, suspended by I.R. 1884 (Sept. 7, 1977). In addition, the
taxpayer may utilize the aircraft as a mobile office to conduct actual meetings while traveling between locations
where residences exist.
•

There is a risk that the IRS may in unusual circumstances take the position that a taxpayer has two tax homes. For
example, in Andrews v. Commissioner, 931 F.21 132 (1st Cir. 1991) the court suggested that in “a rare case” a taxpayer
could in fact have two tax homes, suggesting, for example, a situation where a taxpayer spends six months of the year
engaged in business in each of two different places but incurs no duplicate expenses because he has no permanent home
in either location.
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Tax Deductions Attributable to the Use of an Aircraft Used in
a Family Office—Depreciation
• Depreciation Rules.
•

Under the Tax Cuts and Jobs Act of 2017, 100% depreciation (called increased expensing or more commonly bonus
depreciation) applies to new and preowned aircraft acquired and placed into service after September 27, 2017, and
before January 1, 2023, with a phasedown of 100 percent depreciation ending in 2027. The phasedown is 20 percent per
year for five years to a zero bonus. Taxpayers must comply with the depreciation requirements for listed property under
Sec 280F to ensure the use of the Modified Accelerated Cost Recovery System (MACRS) method for an aircraft to be
eligible for bonus depreciation. Taxpayers may elect out of bonus depreciation and use another permissible depreciation
method.

•

The Internal Revenue Code sets forth specific requirements that a taxpayer must meet to qualify to use this accelerated
depreciation method. MACRS allows a taxpayer to write-off its aircraft in five years for FAR Part 91 (private use) aircraft
and seven years for FAR Part 135 aircraft (commercial use).

•

Taxpayers may also use straight-line depreciation under the Alternative Depreciation System (ADS). This method allows the
taxpayer to deduct equal parts of the aircraft cost or other basis over the applicable recovery period. The recovery period
depends on the predominant use of the aircraft. Generally, the recovery period is six years for FAR Part 91 aircraft (private
use) and 12 years for FAR Part 135 aircraft (commercial use such as chartering or carrying freight).
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Tax Deductions Attributable to the Use of an Aircraft used in
a Family Office—Depreciation
•

In order to qualify for the bonus depreciation, a taxpayer must also comply with the requirements of Section 168(k).
Specifically, the taxpayer must be able to show that an aircraft meets the primary business use test during the year he
intends to take the 100% bonus depreciation. In order to satisfy the primary business use test, the taxpayer must show
that at least 25% of the time flown was for ordinary and necessary business use. If there is any personal nonentertainment or personal entertainment use of an aircraft, the taxpayer must impute income to the employee or service
provider.

•

Section 280F(b) provides that certain so called “listed property” (property that an owner can use personally and for
business) will be treated as ADS property under Section 168(g) if certain requirements are not met. Aircraft are considered
listed property. Under Section 280F(b)(2), if an aircraft is not predominantly used for qualified business use (i.e., used
more than 50% in the trade or business of the taxpayer) for any taxable year (the “Predominant Use Test”), then MACRS is
not available, and instead an aircraft must be depreciated under the straight line method under ADS. Any accelerated
depreciation, including bonus, taken prior to the year in which the Predominant Use Test is not satisfied that is in excess
of depreciation under ADS must be recaptured as ordinary income in the tax year that the Predominant Use Test is not
satisfied. Also, among other requirements, the aircraft owner must not use the aircraft predominately outside the United
States and the owner must not have used the aircraft before acquiring it or acquire the aircraft from a related party, such
as a family member. Section 168(k)(2)(C)(i)(II) provides that Section 280F(b) must be applied before determining whether
an aircraft is eligible for bonus depreciation. Accordingly, the Predominant Use Test must be satisfied in the first year the
aircraft is placed into service in order to take bonus depreciation.
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Tax Deductions Attributable to the Use of an Aircraft Used in
a Family Office– Depreciation
•

The term qualified business use generally means any use in the trade or business of the taxpayer other than use for the
production of income under Section 212. However, the following uses of an aircraft by 5% owners and related persons are
not treated as qualified business use: (i) the use of listed property that is leased to a 5% owner or related person; (ii) the
use of listed property was provided as compensation (SIFLed) for the performance of services by a 5% owner or related
person; or (iii) the use of listed property is provided as compensation for the performance of services by any person not
described in (ii), unless an amount is reported as income to such person and taxes are withheld. See Section
280F(d)(6)(C)(i); and Treas. Reg. Section 1.280F-6(d)(2)(ii)(A). However, the business use by 5% owners and related persons
is nevertheless treated as qualified business use if at least 25% of the total use during the tax year consists of other types
of qualified business use (meaning not used by the 5% owner, i.e. third-party charters or non-5% owner usage). Section
280F(d)(6)(C)(ii); and Treas. Reg. Section 1.280F-6(d)(2)(ii)(B). Thus, if the 25% threshold is satisfied in a given year, trade or
business use which would otherwise be excluded is counted in determining whether more than 50% of total use of an
aircraft for that year is qualified business use. Under the occupied seat method, maintenance flights must be allocated
between flight hours or miles that are for qualified business use and flight hours or miles that are not for qualified
business use, taking into account the exclusions for 5% owners and related persons.

•

Tax planning is at a premium for the year an aircraft is placed in service in order to ensure that there is minimal or no use
that is not qualified business use and that the 100% bonus deprecation can be maximized. This also means avoiding
business entertainment or commuting uses during this short period. Therefore, purchasing and placing an aircraft in
service in November or December of a tax year and avoiding any personal use for the remainder of the year would appear
to be the most tax optimal practice. In theory, a single business flight in the year placed in service should be sufficient but
good practice would suggest that two or three well documented flights should occur.
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Tax Deductions Attributable to the Use of an Aircraft Used in
a Family Office—Commuting Expenses
•

Section 274(l) generally disallows deductions for any expense incurred for providing transportation, payment, or reimbursement to an
employee relating to travel between the employee’s residence and workplace (commuting expenses). The statutory language does
not specify whether the section applies to travel between any residence and any place of employment, or just the primary residence
and regular or primary place of employment. Until guidance is issued, the reasonable interpretation is that the section covers only the
primary residence and the taxpayer’s regular or principle place of employment. Under prior law, these costs were fully deductible by
the employer under section 162 and taxable to the employee only up to the SIFL amount. Expenses that are “necessary for ensuring
the safety of the employee” between the employee’s residence and workplace will continue to be deductible. Also, it is reasonable to
assume that the provision applies only to employees, and thus presumably partners, directors, other self-employed individuals, and
2% or greater S corporation shareholders, would not be subject to the disallowance. See, Reg. Section 31.3401(c)-1.

•

If employer includes the value of employee commuting costs in the employee’s taxable compensation, is the amount included in
employee’s taxable income then deductible as compensation because the flight would now be deductible as wages, not commuting?
There are at least four possible interpretations for how to treat the employer deductions: (i) no aircraft operating expenses are
deductible, not even up to the amount included in income by the employee; (ii) only the amount of aircraft operating expenses up to
the amount the employee included in income is deductible; and (iii) all of the allocable aircraft operating expenses are deductible
where there is any income inclusion by the employee because the flight would now be deductible as wages, not commuting.

•

To the extent that an employee is under an independent security study demonstrating business-oriented security concerns (following
the requirements of Treas. Reg. § 1.132-5(m)), the cost of providing transportation from the home to the office pursuant to the
recommendations in the security study should be “necessary for ensuring the safety of the employee” and thus still deductible. If the
employee or employer has a specific history requiring the needed employer provided transportation because of security concerns
(physical threats, previous family kidnappings, type of industry, perhaps the current pandemic etc.) then this may also suffice.
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Tax Deductions Attributable to the Use of an Aircraft Used in a
Family Office—Personal and Business Entertainment Expenses
•

Expenses for personal and business entertainment flights are not deductible for Federal income tax purposes.

•

Until guidance is issued, it is reasonable to apply a “primary purpose of the trip” analysis for each passenger on each flight.
So, if the main purpose for the passenger’s trip is to entertain in a business context than the disallowance will apply.
Furthermore, it is reasonable to use the four methodologies for allocating the disallowance set forth in Reg. Section 1.27410 related to compensatory personal entertainment expenses (occupied seat hours or miles methods, or flight hours or
miles methods) based on the primary purpose of the flight for each passenger.

•

Expenses for personal non-entertainment flights are deductible (assuming the passenger is SIFLed) using the guidance
under Reg. Section 1.274-10 related to compensatory personal entertainment expenses (occupied seat hours or miles
methods, or flight hours or miles methods) based on the primary purpose of the flight for each passenger.
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Tax deductions attributable to the use of an aircraft used in a
Family Office--Personal and Business Entertainment Expenses
•

Under the occupied seat hours or miles method, the amount of expenses allocated to an entertainment, commuting or
other personal non-entertainment flight would be determined by multiplying (i) the number of hours or miles of the flight
taken by the individual, by (ii) the cost per occupied hour or mile for the aircraft. Under the flight hours or miles method,
the taxpayer allocates expenses to an individual flight and then to a specified individual traveling for entertainment,
commuting or other personal non-entertainment reasons on that flight. Deadhead flights are treated as having the same
number and character of passengers as the leg of the trip on which passengers are aboard for purposes of allocating
expenses under either method. When a deadhead flight does not occur within a roundtrip flight, but occurs between two
unrelated flights involving more than two destinations, the allocation of passengers and expenses to the deadhead flight
occurring between the two occupied trips must be on the number of passengers on board for the two occupied legs of the
flight; the character of the travel of the passengers on board (entertainment, commuting or personal non-entertainment);
and the length in hours or miles of the two occupied legs of the flight.
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Overview of Today’s Presentation
•

Topical areas
– Depreciation
– Personal Use
– CARES Act

•

•

Excess Business Losses (EBL) and Net Operating Losses (NOL)

•

Interest and indebtedness

•

Excise Taxes

Format
– Pre-TCJA
– Post TCJA – September 27, 2017
– CARES Act – March 27, 2020
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Depreciation

30

30

Depreciation – Pre TCJA - Reminders
•

Predominate use determines depreciation life

•

Asset Class 00.21
–
–
–

•

Airplanes and helicopters
Six year class life
5 year MACRS recovery period

Asset Class 45.00
–
–
–

Commercial air transportation
12 year class live
7 year MACRS recovery period

•

Aircraft are LISTED property

•

Bonus (immediate expensing option)
–
–
–

31

50% in 2016 and 2017
Scheduled to phase down in 2018
Only applied to new assets
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Depreciation – Post TCJA
•

Same rules apply to class life

•

Bonus percentage change
– 100% expensing
– Used assets - the asset is new to you
– Phase-down beginning in 2023

•

Hot button issues
–
–
–

–

32

Placed into service date focus in
2017
More analysis needed
When you would want to use bonus
• “Liquidating event”
• Long-term holding
• When your future use and
structure are known
When you would not want to use
bonus
• Short-term holding
• No offset to income needed
• Uncertainty as to holding
period or structure changes
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Depreciation – CARES Act Changes
•

Nothing specific to aircraft in terms of depreciation, only incidentally by changes to
the treatment of NOL’s and EBL’s
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Personal Use

34

34

Personal Use – Pre TCJA
•

2004 American Jobs Creation Act
– Employer provided air transportation
• Disallowance for ‘specified individuals’ for entertainment flights
• Spelled out rules for computing the disallowance
– 4 methods of computing – use lowest % each year
– Treatment of SIFL associated with entertainment flights
– Commuting flights were deductible as long as income was being imputed (SIFL)
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Personal Use – Post TCJA
•

Prohibition on the deductibility of commuting
– IRC § 274(l): In general, No deduction shall be allowed under this chapter for any expense
incurred for providing any transportation, or other payment or reimbursement, to an
employee of the taxpayer in connection with travel between the employee’s residence and
place of employment, except as necessary for ensuring the safety of the employee
– We still have no clarity from Treasury on this but literal reading says “employee” and
“safety of the employee”
• No cases or audits
• No regulations issued
– IRC § 274(e)(2) and (9) distinguishes employee from independent contractors, 5%
shareholders of S-Corporations and partners. See CCA 2003-44-008.
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Personal Use – Post TCJA
•

Commuting is such a common issue for aircraft!

•

Prohibition on the deductibility of commuting
– Presents worst case scenario for taxpayer since they formerly had a deduction for
commuting and now no deduction PLUS the employee has taxable income
• If entertainment flight, employee gets to ‘add back’ associated SIFL
• Until we have guidance to the contrary, take the deduction for SIFL the same way
– Zero guidance on how to treat a spouse

•

Safety of the employee
– Existing regulations at 1.132-5(m) Employer-provided transportation for security concerns
• Independent security study
• Added benefit of 200% aircraft multiple when computing SIFL
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Personal Use – Post TCJA
•

Business Entertainment
– IRC § 274(a) now denies the deduction of business entertainment even if directly related
or associated with the active conduct of business.
– IRC § 1.274-2(b)(1) (Old Regulations) defines entertainment using an objective test, as:
• An activity of a type generally considered to constitute entertainment, amusement, or
recreation, such as entertaining at night clubs, cocktail lounges, theaters, country clubs, golf
and athletic clubs, sporting events, and on hunting, fishing, vacation and similar trips.
Similar activities relating solely to the taxpayer’s family also may constitute entertainment.
Entertainment may include an activity that satisfies the personal living or family needs of an
individual, such as providing food and beverages or a hotel suite to a business customer or
the customer’s family.
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Personal Use – Post TCJA
•

Definition of Entertainment - Summary
– Objective Standard – Not whether individual actually was “entertained, amused, or
recreated”
• Consider individual’s occupation/business – Is it entertainment to a person whose job
it is to critique theater performances
– Specific examples of Entertainment: night clubs, cocktail lounges, theaters, country clubs,
golf and athletic clubs, sporting events, and on hunting, fishing, vacation, and similar trips,
parties, resorts, 6 month winter residence, safari, restaurants
– Entertainment is still business if a section 162 purpose and thus not included in
executive’s income
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Personal Use – CARES Act Changes
•

Nothing specific to personal use

•

Proposed Regs §1.274-11,12 (2/26/2020) address meals and entertainment
– Meals are not entertainment

•

Future – new legislation may contain references to entertainment to aid the travel
and restaurant related industries
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CARES Act

41

–

Excess Business Losses (EBL’s) § 461(l)

–

Net Operating Losses (NOL’s) § 172

–

Interest and indebtedness § 163(j)

–

Excise Taxes
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EBL’s and NOL’s – Pre TCJA
•

Excess Business Losses (EBL’s)
– No such thing

•

Net Operating Losses (NOL’s)
– Losses – business deductions exceed income, a common situation with an aircraft owning
entity
– Those losses could be carried back up to 2 years and forward 20 years
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EBL’s and NOL’s – Post TCJA
•

EBL
– Applies to individuals and pass-through entities but not to C-Corporations
– Segregate income and losses into Investment, Active Business and Passive Business
– Determine if you have net passive income or loss
• Loss is suspended
• Released by future passive income or complete disposition of this activity
– Combine active business income/loss with passive income and allowed passive loss
– If the result is a LOSS, potentially suspended (example: joint filer threshold is $500,000)
– This loss is carried forward as an NOL
– This loss will not be subject to EBL limit in future years
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EBL’s and NOL’s – Post TCJA
•

EBL
– Reflect on motivation when to use bonus depreciation stated earlier
–
“When you would want to use bonus
– “Liquidating event”
– EBL limit could prevent a large investment income event from being reduced by bonus
depreciation from the purchase of an aircraft
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EBL’s and NOL’s – Post TCJA
•

NOL
– Losses after December 31, 2017
– Equal to the LESSER of
• Aggregate NOL carryforwards existing in the year plus the carrybacks to the year
• OR 80% of the taxable income without regard to the deduction
– QBI deduction is not included in the determining the NOL
– Generally
• Generally – no carryback but indefinite carryforward allowed
• NOL’s can’t fully offset income
• Time value of money problem – losses on bonus depreciation would not be as
valuable
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EBL’s and NOL’s – CARES Act Changes
•

Temporary repeal of taxable income limitation of NOL’s
– Tax years beginning before 2021
• NOL can fully offset income – NO 80% limitation
• NOL’s from calendar years 2018, 2019 and 2020 eligible for carryback to preceding 5
years to the extent there was taxable income
– Tax years after 2021
• a 100% deduction of NOLs arising in tax years prior to 2018 AND
• a deduction limited to 80% of modified taxable income for NOLs arising in tax years
after 2017
– Special rules established for carry-backs if the NOL was related to Hurricane Katrina or a
Gulf Opportunity Zone
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EBL’s and NOL’s – CARES Act Changes
•

Potential benefit for carrying back a NOL
– Typically aircraft owning entities will generate losses, especially when we take advantage
of 100% bonus depreciation
– Offset taxable income that was subjected to higher tax rates
• Pre 2018 top marginal rates were 39.6% (individuals) and 35% (corporations)
• Post 2017 rates were 37% and 21%
– Due dates – act fast! For NOLs incurred in a taxable year that began during calendar year
2018 and ended on or before June 30, 2019, the form must be filed by no later than June
30, 2020.
– Check the details on your previous filings – did you forgo the carryback on a 2018 return?
You can cancel it, but again, there is a deadline.

47

47

EBL’s and NOL’s – CARES Act Changes
•

EBL – IRC § 2304 of the Act amended IRC Section 461
– The $250,000 (or $500,000 for married taxpayers filing jointly) limitation on excess
business losses for non-corporate taxpayers does not apply until January 1, 2021. As a
result, affected taxpayers may be able to fully deduct business losses arising in 2018,
2019 and 2020.
– An excess business loss for a taxable year is determined without regard to any:
• QBI deduction
• NOL deduction

•

When IRC § 461(l) comes into effect in 2021, an excess business loss will be determined
without including:
–
–
–
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Net operating loss and Qualified Business Income deductions
Deductions, gross income and gains attributable to performing services as an employee
A net capital loss
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Interest and Indebtedness – Pre TCJA
•

There were no limitations on the deductibility of business interest

•

– NOL’s carryback and carryforward rules would dictate how much interest was ultimately
deducted
Interest expenses on aircraft could be a tax problem (Final § 274 2012 regulations)
– Interest expenses allocated to aircraft subject to cost disallowance
– Debt allocation rules – all debt SECURED by the aircraft even though the debt may not
have been used/associated with the aircraft
– Debt tracing rules apply which could allocate debt to an aircraft even though the aircraft
was ostensibly purchased with cash
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Interest and Indebtedness – Post TCJA
•

Limited the amount of business interest allowed as a deduction to 30% of adjusted
taxable income (Hint: AGI means this law did not apply to corporations)
– Business income +
– 30% of adjusted taxable income +
– Floor plan financing

•

Limitation applies at the S-Corp or Partnership entity level

•

Disallowed interest is carried forward to next years
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Interest and Indebtedness – CARES Act Changes
•

Deductibility of interest expense temporarily increased from 30% to 50% of AGI for
tax years beginning in 2019 and 2020

•

Under a special rule for partnerships, the increase in the limitation will not apply to
partners in partnerships for 2019 - it applies only in 2020

•

Potential ramifications of change in business interest
– If debt was incurred to purchase an aircraft, there were limitations. More interest will be
allowed to be deducted
– Special rules for partnerships since you can’t have double counting of the interest at the
partnership level flowing through to the individual
– Check the details on your previous filings
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Excise Taxes – Pre TCJA
•

Applies to commercial operations - tax definition IRC § 4083(b)

•

7.5% passenger tax on amount paid for the transportation
– Airlines
– Charter
– Timeshare

•

Segment tax
– $4.20 per person per segment

•

6.25% cargo tax

•

International facilities tax
– $18.90 per passenger

•

Operator collects, remits and reports
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Excise Taxes – Post TCJA
•

No FET for aircraft owner flights/management services
– IRC § 4261(e)(5) exempted from FET amounts paid by an aircraft owner for aircraft
management services related to:
• Maintenance and support of the aircraft owner’s aircraft OR
• Flights on the aircraft owner’s aircraft
– The term “aircraft management services” includes
• Scheduling, flight planning and weather forecasting
• Hiring and training of crews
• Handling aircraft insurance and maintenance
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Excise Taxes – CARES Act Changes
•

IRC § 4007 - Suspension of certain aviation excise taxes
– No tax shall be imposed under IRC § 4261, § 4271 or § 4081 and § 4041(c)
• § 4261 7.5% transportation tax
• § 4271 6.5% “cargo” tax
• § 4081 and § 4041(c) taxes on the use of kerosene used in commercial aviation
– March 28, 2020 to December 31, 2020
• Airlines, Charter, Timeshare
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Excise Taxes – CARES Act Changes
•

March 28, 2020 to December 31, 2020
– Airlines, Charter, Timeshare

•

•

Focus needs to be on the date the tax was PAID, not necessarily the flight date
– Flight for June 1, 2020 bought and paid for on March 15th – FET would still be due
– Flight for June 1, 2020 bought and paid for on June 1st – FET would NOT be due
– It doesn’t matter what method of reporting you are using on SCH A which is a
summarization of your liability using either the Regular or Alternative Method
– Think cash basis accounting and the constructive receipt rules
Even though no tax will be due, consider filing the returns for each quarter so the Statute of
Limitations runs on those returns
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Excise Taxes – CARES Act Changes
•

March 28, 2020 to December 31, 2020
– Airlines, Charter, Timeshare

•

•

Focus needs to be on the date the tax was PAID, not necessarily the flight date
– Flight for June 1, 2020 bought and paid for on March 15th – FET would still be due
– Flight for June 1, 2020 bought and paid for on June 1st – FET would NOT be due
– It doesn’t matter what method of reporting you are using on SCH A which is a
summarization of your liability using either the Regular or Alternative Method
– Think cash basis accounting and the constructive receipt rules
Even though no tax will be due, consider filing the returns for each quarter so the Statute of
Limitations runs on those returns
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Excise Taxes – CARES Act Changes
•

Tax Holiday applies to Fuel Tax
– If paid, you can get credit

•

Applicable to Kerosene used in commercial aviation and the credit is due to the
ultimate purchaser

•

– Example: Fuel sold from a truck, it sells with the $.244 tax included
– Operator is allowed credit when FET air transportation taxes are collected and FET is
included in the cost of the fuel purchased
***If 24.4 paid and you conducted commercial aviation

•

– Credit will be 20 cents per gallon +
– 4.3 cents per gallon – 1 cent LUST tax will still apply
Calculation will be on fuel BURNED during tax holiday, no matter when purchased

•

During holiday, the nontaxable claim of credit of 24.3 Use Number 15
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Excise Taxes – CARES Act Changes
•

FAQ from IRS issued May 12, 2020

•

https://www.irs.gov/newsroom/faqs-aviation-excise-tax-holiday-under-the-cares-act
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Thank you!
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Tax Treatment of Airplane Purchases:

Aviation Tax Update

Maximizing Deductions for Business Aircraft Expenditures

Daniel Cheung
Aviation Tax Consultants LLC
2 June 2020
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Agenda
 State Sales & Use Tax Planning
 Hobby and Passive Loss
 Acquisition Structuring
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State Sales & Use Tax Planning
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Sales and Use Tax Planning
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Sales Tax Planning
 Sales tax is assessed at moment of sale
• Easily avoidable
• Pre-purchase inspection location
• Identify and comply with state-specific fly-away exemption
requirements
• Sales tax friendly states – New York, Rhode Island, Montana, Oregon,
Alaska, North and South Carolina, etc.
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Use Tax Planning
 Use tax is assessed based on where the aircraft is
domiciled
•
•
•
•

State where LLC is set up – irrelevant
FAA registration address – irrelevant
Can plane be taxable in more than one state? Yes
Hangaring aircraft across state line?
• Chicago, Illinois
• Irwin Industrial Tool vs Illinois Dept of Revenue
• Supreme Court of Illinois Sep 23, 2010 238 Ill. 2d 332 (Ill. 2010)
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Sales/ Use Tax Exemption
 Purchased for resale (rental and leasing)
 Interstate commerce exemption
 Casual sale exemption
 Commercial use exemption
 Rolling stock exemption
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Sales/ Use Tax Exemption
 Hot spots
 Ohio / Nebraska / Idaho – closely examining related party
leasing exemption claims, challenging legitimacy of leasing
company, reasonable-ness of rental rate, etc.
 Trend is for step-up enforcement on aircraft sales / use tax

 Kinder and gentler
 Texas, California, Florida – with proper planning, execution and
documentation
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Hobby & Passive Loss
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Section 183 - Hobby Loss
 Activities not engaged in for profit
 General Rule:
• In the case of an activity engaged in by an individual or an S

corporation, if such activity is not engaged in for project, no deduction
attributable to such activity shall be allowed under this chapter except
as provided in this section.

 Why does this rule apply to aircraft entity? Should it?

70

Hobby Loss Developments
 Peter Morton vs USA - April 27, 2011
• http://www.uscfc.uscourts.gov/sites/default/files/opinions/BASKIR.MORT
ON042711.pdf

 IRS current position - October 24, 2017
• https://www.irs.gov/pub/irs-wd/201747006.pdf
 Morton is a reasonable application of tax laws, why does IRS
dislike it?
• Unified Business Enterprise concept
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Section 469 - Passive Activity Loss
 General Rule:
• Passive loss can only offset passive income
 There are two kinds of passive activities (IRC § 469(c)):
1.
2.
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Rentals, including equipment leasing and rental real estate; and,
Businesses in which the taxpayer does not material participate
(includes activities on Schedules C or F and from partnerships, S
Corporations and LLCs)

Exceptions to Passive Activity Loss Limitation
 Material participation
 Average rental period less than 7 days
 Extraordinary personal services provided
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Planning Opportunities
 Grouping Election
• Businesses forming an appropriate economic unit may be

grouped into one single activity based on the following criteria:
o
o
o
o
o
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Similarities/differences in types of activities
Extent of common control
Extent of common ownership
Geographic location of the activities
Interdependence between activities

Why does Passive Loss rules apply?
 Sales tax planning and FAA Regulations compliance both
can lead to leasing of a business aircraft

 Utilizing a leasing company exposes taxpayer to hobby
loss and passive activity loss regulations

 IRS has shown continued interest to attack aircraft
structure with 469 arguments
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Acquisition Structuring
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Planning Goals
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Maximize income tax deductions
Offset cost of ownership
Manage sales and use tax liability
Comply with FAA Regulations
Limit liability
Generate revenues
Enjoy the comfort and safety of private aviation
Manage IRS audit risk

Aircraft Ownership Structure 1
Taxpayer

Plane
Co.
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Lease

Widget Co.

• Very common ownership
structure
• Separating aircraft for
“liability protection”
• Leasing plane to Company
for business use
• LLC may be single member
(Schedule C) or multimember (Form 1065)
• Suitable for sales tax
exemption

Aircraft Ownership Structure 1
Taxpayer

Plane
Co.
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Lease

Tax considerations:
• Sales tax compliance
• 280F limitation
• 469 passive loss
• 183 hobby loss

Widget Co.

Aircraft Ownership Structure 2
Taxpayer
Widget Co.
Owns
Plane
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•
•
•
•

Fairly common ownership choice
Simple
Income tax efficient
Limited on sales tax planning

Aircraft Ownership Structure 3
Taxpayer

Widget Co.
Lease
Plane
Co.
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• Single member LLC, disregarded
entity for IRS reporting
• Simple
• Suitable for sales tax in many states

Aircraft Ownership Structure 4
Taxpayer

Plane
Co.

Lease

• LLC may be single member
(Schedule C) or multi-member
(Form 1065)
• Primary business use is charter
(Part 135)
• Favorable for sales tax
exemption
• Passive loss
• Hobby loss
Charter
Company
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Closing Remarks
 From owner / pilot, to more companies buying aircraft
for business transportation
 Generous income tax benefits are available
 Lots of gotchas – IRS, State sales and use tax, and FAA
Regulations
 Balancing these rules is the challenge
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Contact

Daniel Cheung, CPA
Office: 812-342-9589
www.aviationtaxconsultants.com
daniel@aviationtaxconsultants.com
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