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Pillsbury’s Michael Kosnitzky Won’t
Apologize for Representing Billionaires
by Raychel Lean
As far as client pools go,
Miami attorney Michael
Kosnitzky’s is rather finite.
“You’ve got about 3,500
billionaires in the whole
world,” Kosnitzky said. “I’m
blessed to have a few of them
as clients.”
Kosnitzky represents the
world’s 1%, and as co-chairman of Pillsbury Winthrop
MIchAEL KOSNItzKy
Born: April 1958, Brooklyn, New York
Spouse: Suzanne Kosnitzky
children: Zachary Kosnitzky
Education: University of Miami School
of Law, J.D., 1984; University of Miami,
B.A.A. in accounting, 1979

Experience: Global co-chairman of
private wealth group, Pillsbury
Winthrop Shaw Pittman, February 2017present; National partner for middle
market practice and health care groups,
Boies Schiller Flexner, 2002-2017;
Founding and managing partner, Zack
Kosnitzky, 1991-2002; Partner, Matzner,
Ziskind, Kosnitzky & Jaffee, 1988-91;
Associate, Sparber, Shevin, Shapo &
Heilbronner, 1985-88; Associate, Davis
Polk & Wardell, 1983-85; Senior staff
accountant, Ernst & Whinney, Certified
Public Accountants, 1979-82.

Shaw Pittman’s private
wealth group, helps them
navigate their worldly desires, while paying as little
in taxes as legally possible.
They’re hedge fund managers, Silicon Valley tech
experts, Russian oligarchs,
casino and cruise line operators, Hollywood producers and members of families that have been rich for
centuries.
And yes, there are perks.
“It’s a lot better being on
clients’ yachts and planes
than it is being stuck in a
conference room,” Kosnitzky
said. “That doesn’t mean I
never get stuck in a conference room, but at least there
are times I can be on their
yachts and planes.”
Unlike most private wealth
practices—in such cities as
New York, Los Angeles, Palo
Alto or London, which the
ultra-wealthy call home—
Kosnitzky’s is based in
Miami. But his clients are
worldwide, and it’s not

“You’ve got about 3,500 billionaires
in the whole world,” said Michael
Kosnitzky of Pillsbury Winthrop Shaw
Pittman in Miami. “I’m blessed to have a
few of them as clients.”

uncommon for them to summon him from afar—for reasons initially unknown.
“Not this summer but the
summer before, a client
needed me in Saint-Tropez.
He didn’t want to talk to me
about it; he just needed me
to get on a plane,” Kosnitzky
said. “So I got on a plane the
next day.”
Kosnitzky has co-chairs
in Hong Kong and Silicon
Valley, and between them

they cover “anything that affects the rich and spoiled.”
“I say half-jokingly I represent the rich and the spoiled.
They have to be very rich,
and sometimes spoiled,”
Kosnitzky said. “But they do
have to be very rich.”
Most of Kosnitzky’s clients
are worth between $100 million and several billion. In
addition to handling taxes,
trusts and estates, he helps
them buy and sell art, jets,
boats, helicopters and collectible cars, and give to charity.
When casino and hotel mogul Steve Wynn’s $70 million
Picasso painting was accidentally damaged before auction,
for instance, Kosnitzky was
on hand to deal with insurance, and file a claim against
the auctioneer.

Billionaires in the
crosshairs
But above all, Kosnitzky is
their defense against what he
sees as government intrusion
and confiscation of assets.
“Even the ultra-wealthy
need protection, and maybe no more so than now,”
Kosnitzky said. “Because
there’s an unfair connotation that those who are ultra-wealthy achieved their
wealth unfairly, and that is
anything but the case.”
Evidence of that need
for protection, he says,
is bipartisan support for

a wealth tax in the U.S.,
something Kosnitzky feels
is “designed to destroy the
wealthy.” Proposals from
Democratic presidential candidates Elizabeth Warren
and Bernie Sanders, in
particular, have his clients
worried.
After paying property tax,
federal income tax, state and
local income tax, gift, estate
taxes and others, Kosnitzky
say paying an extra wealth
tax would mean clients would
have to have extremely large
returns on their investments
just to stop their wealth from
depleting.
“If you only earned 3% on
your assets, if you have to
pay 8%, that means every
year your assets have to go
down by 5%. You can do the
math,” Kosnitzky said. “At
some point in time you’re
not going to have assets.
They are not going to be
billionaires.”
Kosnitzky argued assets
such as art and raw land
that don’t generate their
own income would then end
up being sold to people in
other countries, who aren’t
subject to the same taxes.
“The stated reason is that
we need that money to pay
for health care for all, but
the truth is the ultra-wealthy
won’t stay here to be taxed
like that. And by [the government’s] own system they’ll

be dissipated over time,”
Kosnitzky said. “So who are
you going to tax next?”
Kosnitzky said he’s been
helping clients plan for a potential wealth tax and recommending that they obtain
second passports so they can
leave the U.S., if they choose.
“It hasn’t gotten that drastic yet, but people are looking
at it,” Kosnitzky said. “They
might leave the country and
give up their U.S. citizenship
to avoid a situation where
they’ll be taxed on their family’s wealth and have it dissipated.”
Kosnitzky said he’s been
promoting Malta, as it’s part
of the European Union and
doesn’t tax its citizens on
outside income.
To naysayers, Kosnitzky
says this: “People work hard.
They should be allowed to
accumulate their wealth, not
be forced to dissipate.”
What does need to change,
in Kosnitzky’s view, is
America’s income disparity.
“The wealthy are extremely wealthy and the poor are
very poor,” he said. “You can
understand people’s frustration. They have to work their
whole lives, and aren’t able to
see the fruits of their labor.”
To fix that, Kosnitzky argues for a focus on enterprise, to encourage growth,
competition and salary increases.

“It’s slow, but not all great
solutions happen quickly,”
Kosnitzky said. “The solution isn’t to hurt the people
that are productive at the
top. The solution is to bring
people up from the bottom.”

Blue-collar Beginnings
Kosnitzky grew up in
Brooklyn, New York, with a
family that shared a “bluecollar mentality” and innate
aversion to risk. His father,
a Russian immigrant, was
a deputy prison warden at
Rikers Island. He was also,
for the most part, “a super
liberal, almost socialist,”
with a Bernie Sanders-esque
philosophy—and the accent
to boot.
“My own father used to
criticize me for being too
protective of the wealthy,”
Kosnitzky said. “He wasn’t
alive to see the last time
Bernie ran, but he would
have probably voted for
Bernie if he had the chance.”
Kosnitzky was the first in
his family to graduate college, and began his career
as an accountant. But after
missing out on a new job opportunity in the early 1980s,
he decided to switch tracks
and apply to law school—
days before the deadline.
After
attending
night
school at the University of
Miami, Kosnitzky graduated

top of his class and migrated
to tax law.
In 1991 he co-founded
Zack Kosnitzky, which later merged with megafirm
Boies Schiller Flexner. He’s
taught American tax courses at a Russian law school,
and regularly speaks at the
Corporate Jet Investor conference about financial issues around ownership of
new and used airplanes.
It’s a highly technical
field that demands creative,
practical solutions, rather
than textbook strategies.
And that’s where Kosnitzky
shines, according to Michael
Silva of DLA Piper, who describes him as one of tax
law’s most interesting and
gregarious professionals.
“He’s very good at digesting and taking complex
concepts and making them
simplistic for clients to understand,” Silva said. “He
follows the golden rule, that
he helps people out without
an immediate expectation of
something in return, and he
builds a lot of goodwill in the
community with that.”
Jeffrey Rubinger of Bilzin
Sumberg seconds that, noting that Kosnitzky is generous with his time, expertise
… and Miami Heat tickets.
Kosnitzky discounts all
work involving charitable
donations, and he’s far from

pretentious, according to
longtime colleague Stuart
Singer of Boies Schiller.
“He’s always willing, in all
settings, to speak his piece
and be very candid about the
way he’s thinking,” Singer
said.
His clients are a rainbow
of characters, some incredibly congenial and appreciative, others difficult and demanding, but they all have
one thing in common: “They
all call me at every hour of
the day or night, whenever
they have something on their
mind,” Kosnitzky says.
Whatever the conundrum,
Kosnitzky prides himself on
being the man with the answers.
“It’s one dollar to turn
a screw,” he said. “It’s
$999,000 knowing which
screw to turn.”
Raychel Lean reports on
South Florida litigation for
the Daily Business Review.
Send an email to rlean@alm.
com, or follow her on twitter
via @raychellean.
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Private Wealth Practice
For more than a century, Pillsbury has served as trusted counsel to some of the
wealthiest individuals in the world, with clientele holding in excess of U.S.
$1 trillion in private wealth. We take pride in delivering perspective, protection
and partnership—to our clients, but also to the fellow advisors on whom they
rely. Establishing and nurturing these strong lines of communication with fellow
service providers has long been a central tenet of our client service offering.
Our professionals draw on an extraordinary breadth and
depth of knowledge and practical experience in private
client matters to offer a strategic view of where the law
is going, not only where it is today. Our Private Wealth
group advises clients worldwide on a variety of sensitive
business and personal affairs, including:
ȕ
ȕ

ȕ

ȕ
ȕ

Mitigating income, estate, gift and GST tax liabilities
Multiple passport and tax residency planning for U.S.
citizens and non-resident aliens, including expatriation
planning, change in state tax residency planning and
financial privacy and security advice
Generational ownership of real estate, including
like-kind exchanges of real property and UPREIT
(umbrella partnership real estate investment
trust) transactions

ȕ

ȕ
ȕ

ȕ

Foreign trust planning and structuring for
non-U.S. residents
Structuring of management for family offices
Family back office operations, administrative services,
bookkeeping support, insurance management, and art
and collectables management
Succession planning for family and closely
held businesses

ȕ

Reputational risk assessments and support

ȕ

Advice for financial privacy and security

ȕ

ȕ

Establishing terrorist and emergency procedures for
family and business
Private placement life insurance (PPLI) planning and
assessment by licensed life insurance professionals

Multijurisdictional taxation and tax treaty planning

ȕ

Elder and health law related matters

Establishment and structuring of family offices, funds
and partnerships

ȕ

Tax Structuring

ȕ

Estate Planning and Administration
Estate, Probate and Family Dispute Litigation

ȕ

Wealth preservation and asset protective strategies

ȕ

ȕ

Creation of pre-immigration and other foreign trusts

ȕ

Philanthropy

ȕ

Family governance advice and planning

ȕ

Aircraft, Yachts and Automobiles

ȕ

Art

ȕ

Founders Planning and Business Affairs

ȕ

ȕ

Controlled foreign corporation (CFC) and passive
foreign investment company (PFIC) planning
U.S. income, estate and gift taxation, both U.S. federal
and state, of non-U.S. residents, individuals, partnerships, and corporations including regulatory and
compliance advice

Pillsbury Winthrop Shaw Pittman LLP

Michael Kosnitzky
Partner | Miami & New York
michael.kosnitzky@pillsburylaw.com
1.786.913.4884
pillsburylaw.com
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COVID-19 Pandemic Is Creating Important Tax
Implications for Those Working From Home
During the pandemic families have had to shelter in place and both parents and adult children have
been forced to work from home. Given the lack of…
By Mike Kosnitzky

During the pandemic families
have had to shelter in place and
both parents and adult children
have been forced to work from
home. Given the lack of a vaccine, this trend may continue for
quite some time. It is difficult to
predict if these societal changes
will have a long-term effect.
For example, Facebook recently
announced that it will begin
allowing certain employees to
permanently work remotely
and, within a decade, Facebook
expects that half of its employees will do so.
These changes may ultimately
migrate into being the accepted
business practice in other industries and professions. State
boundaries may become far
less significant and professional
licensing rules may be forced
to adjust to this changed workplace dynamic. There will also
be important tax implications

when people regularly work
from home. The IRS and many
state and local taxing authorities do not subscribe to the
quaint notion of home being a
place where one’s heart is and
it is important to note that states
have their own rules governing the authority to tax that are
limited only by Constitutional
considerations. Some states,
like New York, apply a dual test
empowering the state to tax persons who either meet an annual
statutory day’s test or a domicile test. N.Y.S. Tax Law Section
605(b). To illustrate, a taxpayer
who maintains a permanent
place of abode becomes a statutory resident on his 184th day in
New York. The taxpayer is then
required to pay tax in New York
on his worldwide income.
A taxpayer’s domicile is the
principal location to which he
intends to return whenever

Mike Kosnitzky, partner at Pillsbury
Winthrop Shaw Pittman.

absent. New York (and other
states) consider the following factors in determining domicile: (i)
the use and maintenance of the
home in the state compared to
another home outside of the state;
(ii) patterns of business activities
in the state; (iii) comparative time
spent in the state; (iv) location
of items with sentimental value;
(v) family connections particularly the location of a taxpayer’s
spouse and children.

Complicating matters is that
both Florida and Texas, states
with no state individual income
tax and therefore highly desirable locations for tax residency, have no general rules for
establishing residency. To take
advantage of Florida’s favorable
homestead property exemption
rules (providing for a reduction
in the property’s taxable value
by as much as $50,000 and an
annual assessment cap) the
taxpayer must prove residency
through a facts and circumstance analysis which includes
the following factors contained
in Fla.Stat.Ann. § 196.015 (i)
formal recorded declaration
of domicile; (ii) evidence of
where dependent children are
registered for school; (iii) place
of employment; (iv) previous
permanent residency and date
terminated; (v) voter registration with the address of the
property’s physical location;
(vi) Florida driver’s license or
Florida identification card and
evidence of relinquishment of
driver’s licenses from any other
states; (vii) issuance of a Florida license tag; (viii) address as
listed on filed federal income
tax returns; (ix) location where
the bank statements and checking accounts are registered;
and (v) proof of payment for
utilities.
Texas has a similar homestead
exemption for school taxes
if the home is the taxpayer’s

“principal residence.” Tex. Tax
Code § 11.13(b). To qualify, the
home’s owner must be an individual and use the home as his
principal residence on January
1 of the tax year. Establishing
a taxpayer’s home as a homestead, eligible for the property
tax exemption is important
evidence when a taxpayer is
attempting to demonstrate that
he is not a domicile of another,
presumably higher tax, jurisdiction. Applying for the homestead exemption evidences
intent because it requires the
taxpayer to establish that the
home is his principal residence.
But what happens when the
presumptive Texas or Florida
resident is forced to shelter in
place in a higher tax state for
a prolonged period? Second
homeowners may then find
themselves subject to state tax
in another state because their
domicile may have shifted.
Most states have not issued
guidance on whether they will
count the days in quarantine
toward state residency tests. As
a general rule, visitors to a state
are generally allowed to stay
there if they are ill and not be
subjected to state taxation, but
it is unclear how they will be
treated if they are stuck in the
state under a shelter-in-place
order. The IRS has issued some
guidance on this in an analogous situation involving nonresident aliens who are stuck

in the United States during the
pandemic.
Unless a tax treaty applies, an
individual is treated as a U.S.
tax resident during a taxable
year and subject to U.S. federal income tax on worldwide
income if such individual is
physically present in the U.S. for
183 days or more or if his days
in the U.S. equal 183 or greater
using a three year weighted
average formula. I.R.C. §7701(b)
(3). However, under a medical
exception, days are ignored if
the nonresident “was unable to
leave the United States because
of a medical condition that arose
while such individual was present in the United States.” The
Regulations require a nonresident to establish: (i) whether
he would have remained in
the U.S. anyway if the medical
problem had not occurred; and
(ii) whether the medical condition arose before he arrived in
the U.S. I.R.C. §7701(b)(3)(D)(ii)
and Treas. Reg. §301.7701(b)3(c). If either of these conditions apply nonresidents who
exceeded their days of presence
in the U.S. would have been
U.S. tax residents.
Rev. Proc. 2020-20 specifically
provides limited relief for nonresidents who, but for travel
disruptions caused by the pandemic, would not have been in
the U.S. long enough to meet
the days test. Under the revenue
procedure, a nonresident can

exclude up to 60 consecutive
days of U.S. presence that are
presumed to arise from these
travel disruptions. The travel
restrictions will thus be considered a medical condition that
prevented the nonresident from
leaving the U.S. Furthermore,
the guidance clarifies that there
is a presumption that a person
intended to leave the United
States but was unable to do so.
Separate from the issue of
physical presence is the issue of
where services are performed,
and which states gets to tax
the income. Sourcing rules
generally dictate that income
is sourced based on where the
service is performed. If a nonresident of New York regularly
commutes from his home in
New Jersey, for example, to a job
in Manhattan, then New York
State will subject the income
earned in New York to taxation.
The same rule applies if the taxpayer worked from home for
his own convenience. But if the
taxpayer is now working from
home because of the pandemic
then New York would presumably no longer have a claim on
such income as the failure to
commute was not for the convenience of the employee.
New Jersey in an FAQ stated
that
during the temporary
period of the pandemic, wages
will continue to be sourced as
determined by the employer in
accordance with the employer’s

jurisdiction and it will not
impose a tax on the income of
people who usually work in
another state but are now working from home in New Jersey
because of the pandemic. New
York has not issued guidance on
whether it will tax the income
of taxpayers who are resident
in another state and who regularly commute to New York
but cannot do so because of the
pandemic.
The pandemic may also have
an impact for federal income tax
purposes. The identification of a
taxpayer’s “tax home” is critical
to the determination of whether
travel expense deductions are
allowed because deductions
for traveling expenses are only
permitted when “away from
home.” The IRS has long held
the belief that a “tax home” is
the place at which the taxpayer
conducts his “trade or business”
and not a personal residence.
IRS § 162(a)(2) provides a
deduction for all ordinary and
necessary expenses paid as
“traveling expenses (including
expended for meals and lodging other than amounts which
are lavish or extravagant under
the circumstances) while away
from home in the pursuit of
a trade or business….” Some
guidance is provided in Treas.
Reg. § 1.162-2 but the regulation
does not address the definition
of a “tax home.” Rather, guidance is through case law and

rulings. Authorities fall into
two distinct camps: (i) those
that find that a “tax home” is the
location of the “principal place
of business” and (ii) those that
find that a “tax home” is the
“permanent place of abode.” In
many cases, a taxpayer’s “principal place of business” and
“permanent place of abode”
are one and the same. In those
instances, the determination of
“tax home” is uncomplicated;
however, the determination
of “tax home” becomes much
more complex when taxpayers,
courts and the IRS deal with
divergent places of business
and abode, multiple places of
business, and multiple abodes.
The pandemic has only amplified these existing complexities.
When taxpayers work from
their primary residence or from
a second residence because
of a stay at home order or for
their own welfare, do these
homes become their new principal places of business? Have
their homes become secondary
business locations or temporary business locations? Under
the IRS view, travel expenses
paid with respect to a location
that is the taxpayer’s principal
place of business are generally not deductible while travel
expenses paid with respect to
secondary and temporary (as
opposed to an assignment of
indefinite duration) business
locations are deductible. See,

I.R.S. Topic No. 511 and I.R.S.
Publication 463.
If a home has become the
taxpayer’s principal place of
business, then he may deduct
certain direct and prorated
home office expenses subject to
the strict requirements of I.R.C.
§280A(c)(1). To be deductible,
these home office expenses
must be allocable to a portion of
the home which is exclusively
used on a regular basis as (i) the
principal place of business for
any business of the taxpayer;
(ii) as a place of business which
is used by patients, clients, or
customers in meeting or dealing with the taxpayer in the
normal course of his business;
or (iii) in the case of a separate
structure which is not attached
to the home, in connection with
the taxpayer’s business. In the
case of an employee, this favorable treatment will apply only
if the exclusive use is for the
convenience of the employer.
In the context of the current
pandemic and generally instituted employer requirement
that employees must work from
home, this IRS prerequisite
should be satisfied. See, I.R.S.
Publication 587.

Adding further complexity to
these issues is the fact that several jurisdictions, including the
Fifth Circuit, do not follow the
IRS definition of tax home and
the Supreme Court has never
affirmed the IRS position of a
tax home as being a taxpayer’s
principle place of business.
In Commissioner v. Flowers, 326
U.S. 465 (1946), rev’g 148 F,2d 163
(5th Cir. 1945), rev’g T.C. Memo
1944-263, the Court created a
three-prong test to determine the
deductibility of travel expenses.
Under Flowers, the three factors to consider are that (1) the
expense must be reasonable and
necessary, (2) the expense must
be incurred while away from
home, and (3) the expense must
be incurred in pursuit of business. The Court held that because
the taxpayer’s employer gained
nothing from the taxpayer’s
decision to reside in a different
city from his place of business,
the expenses incurred were irrelevant to carrying on a trade or
business and therefore the “pursuit of business” prong was lacking and the deductions denied.
Travel expenses incurred
because of a taxpayer’s personal choice of where to reside

have been deemed nondeductible because they (1) are
incurred while at or traveling
to the taxpayer’s principal business headquarters which is his
tax home or (2) because there is
no direct connection between
the expenditure and the carrying on of the trade or business.
Under a Flowers analysis, the
fact that the taxpayer must work
from home during the pandemic to benefit the employer
as a matter of business exigency,
would seem to satisfy the third
prong of the test making these
expenses deductible.
In sum, while in a colloquial
sense a home may be where the
heart is, for tax purposes the
specific facts and technical rules
must be studied and analyzed.
The failure to do this may result
in unintended adverse tax consequences or lost tax deductions.
Mike Kosnitzky is a partner
at Pillsbury Winthrop Shaw Pittman. He is the co-leader of the
firm’s Private Wealth practice and
advises some of the world’s most
well-respected individuals, families and privately held businesses,
using a holistic risk-assessment
approach to the law.
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Simple Case: Taxpayer’s permanent place of abode is in the same
geographic area as the taxpayer’s principal place of business.
Examples of geographic area: Rev. Rul. 56-49, 1956-1 C.B. 152; Rev. Rul. 55-236, 19551 C.B. 274 (a taxpayer’s tax home includes the metropolitan area or general locality
where the trade or business is conducted); Amoroso v, Commissioner, 193F.2d 583 (1st
Cir. 1952); Bell v. Commissioner, 13 T.C. 344 (1949), acq.,1949-2 C.B. 1 (a tax home
includes the area within the same county).

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Coombs v. Commissioner, 608 F.2d 1269 (9th Circ. 1979)
Court: US Court of Appeals for the Ninth Circuit
Facts: Case involves taxpayers who are employees of a Nevada Test Site for at least some portion of the years spanning 1970-1973. The test
site was strategically placed in a remote location 65 miles outside of Las Vegas – the closest habitable community. The taxpayers sought to
deduct travel expenses – including transportation, meals, and lodging – for when they were required to stay overnight at the test site for being
in pursuit of business away from home.
Decision: In the ninth circuit, in their discussion of “tax home”, the court cites an earlier decision (Frank v. US, 577 F.2d 93, 97 (1978)) stating
that “where one’s ‘home’ is for tax purposes is essentially a question of fact.” Further, the court states that on the surface it appears that the
9th circuit conflicts in their determination as to whether a taxpayer’s home is his residence or his principal place of business. The Coombs
court concluded the 9th circuit has “never held that the actual location of a taxpayer’s business or employment is his ‘tax home.’ At most,
[they] have only developed the rule that, in general, as between various possible ‘abodes,’ the abode or at least the locale of the abode which
is located in the vicinity of the taxpayer's principal place of business or employment, or as close thereto as possible, will be considered the
taxpayer's tax home for purposes of the travel expense deduction of section 162(a)(2). In addition, when a taxpayer accepts employment
either permanently or for an indefinite time away from the place of his usual abode, the taxpayer's tax home will shift to the new location--the
vicinity of the taxpayer's new principal place of business. In such circumstances, the decision to retain a former residence is a personal choice,
and the expenses of traveling to and from that residence are non-deductible personal expenses. I.R.C. § 262.” Ultimately, while the court
rejected the taxpayer’s claim of deduction on transportation expenses or overtime meals; the court allowed deductions for costs associated
for lodging and extra meals when the taxpayer was required to stay overnight at the test site.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Wallace v. Commissioner, 144 F.2d 407 (9th Circ. 1944)
Court: Circuit Court of Appeals for the Ninth Circuit
Facts: Taxpayer was an actress who resided in New York prior to signing a contract to film a movie in Los Angeles, California. At that
time, she was planning on returning to New York upon completion of her contract and had entered into a 3-year lease for a home in
New York. However, taxpayer got married and decided to move to San Francisco, where her husband was residing, employed and
domiciled. During breaks in filming and upon completion of her contract, taxpayer returned to her marital home in San Francisco.
Taxpayer sought to deduct the travel expenses incurred in Los Angeles based on her tax home being in either New York or San
Francisco.
Decision: The ninth circuit rejected the idea of constructing the term home to mean the taxpayer’s principal place of business. They
determined that Congress did not intend for the word home to mean anything other than its literal definition meaning that “the place
of abode is a dwelling place of a person, distinguished from other dwelling places of that person by the intimacy of the relation
between the person and the place.” The court concluded that the facts evidenced that taxpayer’s connections to New York or San
Francisco made either of those locales her home and that her connects to Los Angeles were “casual, professional and temporary.”
The presence in Los Angeles was a business necessity and she had no intentions of remaining there after the completion of her
business. Thus, the taxpayer’s home was her place of residence and the expense deductions were allowed.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Kemp v. US, 91-1 USTC Para. 50 (N.D. Ga. 1991)
Court: US District Court for the Northern District of Georgia
Facts: Taxpayer is an electrician who resides in Murrayville, GA. He is a member of a union that operates out of Atlanta. In order to
get work, electricians would sign their name to a book at the local union and the union would contact them whenever work was
available. Taxpayer secured work through a non-local union and began working at a plant site nearly 250 miles from his residence.
While the employment had no firm end date, taxpayer did not anticipate working there more than 6-8 months – at which point he
would be able to secure employment through his local union. During the course of taxpayer’s employment at the non-local project,
he returned home every week and checked in with his local union regarding work opportunities. He was told that if local work was
available, he could start immediately and did not need to give notice to the non-local project. Taxpayer sought to deduct the
expenses he incurred staying near the non-local project.
Decision: The court held that the taxpayer’s actions demonstrated that he treated the non-local job as temporary. He did not move
to the new city, he checked in with his local union every week, he was told the job was not permanent, and he constantly attempted
to obtain local work. Based on these facts, the court held that taxpayer’s employment at the non-local project was temporary in
nature and allowed taxpayer to maintain his tax home at his residence and take deductions on his expenses.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Liljeberg v. Commissioner, 148 TC 83 (2017)
Court: US Tax Court, affirmed by the US Court of Appeals for the DC Circuit
Facts: This case involved 3 foreign nationals who participated in a summer work travel program in the United States. Each of these
foreign nationals sought to deduct expenses associated with their participation in the program. In its affirmation of the US Tax Court,
the DC Circuit court cited Flowers stating that for a taxpayer to qualify for a deduction on personal, living or travel expenses under IRC
162 the taxpayer must show that (1) the expenses were ordinary and necessary, (2) the expenses were incurred while the taxpayer
was away from home and (3) the expenses were incurred in the pursuit of a trade or business.
Decision: The court held that the students could meet the first two prongs of the Flowers test but could not satisfy the requirement
that that expenses were incurred in the pursuit of a trade or business. The Flowers court stated that this prong could only be satisfied
when the expenses resulted from the taxpayer’s employer forcing them to travel and/or live temporarily at some place other than
their usual residence in order to advance the interests of the employer. Since each of the individuals chose to participate in the
program, the court held that their expenses were not in pursuit of a trade or business and denied their claimed deductions. However,
for each of the individuals, the court did agree that their “home” was their home country and they were in the US for temporary
employment. While this could raise an inference that the taxpayer is “away from home” and allowed a deduction, under Flowers the
deduction is only allowed when all 3 prongs of the test are met.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Rosenspan v. US, 438 F.2d 905 (2d Cir. 1971)
Court: Court of Appeals for the 2nd District on appeal from District Court for E.D. of NY
Facts: Taxpayer is a travelling salesman based out of New York that spends some 300 days a year on the road. He travels across the Middle
West via automobile covering an expansive sales territory where he frequented hotels, motels and restaurants. Taxpayer grew up in Brooklyn
and had maintained a family home there but abandoned the home in 1948. Since that time, taxpayer used his brother’s NY mailing address as
his personal residential address. Taxpayer would make trips to NY whenever possible to visit his children, who resided there and also made 5
or 6 trips a year to perform a variety of functions at his company’s NY headquarters. Taxpayer later changed his mailing address and
automotive registration to his cousin’s home in Ohio. Taxpayer attempted to deduct meals and lodging expenses incurred while travelling
throughout his sales territory since he was away from his stated tax home.
Decision: The court disallowed the deductions claimed by taxpayer. The court stated that taxpayer did not have a home and thus his
expenditures were not spent while away from home. The court relied upon the 3 Flower factors to assist in their analysis. These factors are
(1) the expenses were reasonable and necessary, (2) the expense was incurred while away from home, and the expense was incurred in the
pursuit of business. The court determined that taxpayer could not meet the second prong of the analysis. They determined that he did not
have a “home” for tax purposes because of the nature of his employment and rejected attempts by the taxpayer to use his business
headquarters as his tax home when no other tax home existed by citing three separate cases where the Supreme Court declined to endorse
that policy. However, under this analysis, the second circuit notes a support of the concept that home should be defined in terms of residence
and not business location (citing that for most cases the analysis would not matter because the residence should be near the business
location).

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Six v. US, 450 F.2d 66 (2d Cir. 1971)
Court: US Court of Appeals for the 2nd Circuit
Facts: Taxpayer (Ethel Merman) was an entertainer who had been living in Colorado for at least 7 years prior to entering into a
contract to appear in a Broadway show. The engagement was not to last for more than two years. Taxpayer reserved the right to
terminate the contract within 1 year if the show failed to become a hit. Upon arrival in NY, taxpayer entered into a one-year lease for
an apartment in New York. During this time, taxpayer was married to an executive of a Colorado based airline. During this time,
taxpayer paid half the expenses in maintaining the Colorado home. Taxpayer stayed in the Colorado home except when she was
engaged in Broadway or television shows. Taxpayer later renewed her lease in NY after the show became a hit, but she continued to
pay half of the expenses of the Colorado home. Taxpayer deducted her NY living expenses, but the IRS denied on the basis that she
incurred those expenses at her primary place of business.
Decision: The second circuit reversed and remanded the decision made by the district court in taking the IRS’ position based on
Rosenspan. The court held that the issue to determine was whether it would be reasonable for an individual in the taxpayer’s
situation to continue treating Colorado as the place of permanent residence. Ultimately, the court remanded the decision of the
district court and stated that issue to be resolved in the instant case was what was taxpayer’s proper permanent residence.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Homes
Beebe v. Commissioner, TC memo 1971-330
Court: US Tax Court
Facts: Taxpayer was a NY resident from Spencer, NY. At the start of 1966, he was employed in Buffalo, but became dissatisfied with
his job. At that time, taxpayer sold his house in Buffalo and moved back to Spencer with his family. Unable to find a job in Spencer,
taxpayer found a job 120 miles away in Rochester, NY. Taxpayer was told that the job would be for a short duration – perhaps three
months. Taxpayer would commute from Spencer to Rochester on Monday and return to Spencer on Friday. While taxpayer
continued working in Rochester beyond the 3-month period (until 1969), the matter at hand only concerns the deductions taxpayer
took in 1966 for his travel expenses between Spencer and Rochester.
Decision: The court cited both Rosenspan and Six in their analysis since both cases were determined in the 2nd Circuit. They stated
that the second circuit had taken the position that “home” was defined to be the taxpayer’s residence and that the temporary versus
indefinite employment test would be applied in both the ascertaining of a taxpayer’s “tax home” and in determining whether the
expenses were expenses in pursuit of business. Based on the facts, the court held that it was clear the intent of taxpayer was to set
up a home in Spencer. Combined with the fact that he accepted the position in Rochester under the believe of its short duration, it
was evident that in 1966, it would not be reasonable to except the taxpayer to change his resident to Rochester. Thus, the court
allowed taxpayer’s travel deductions because they determined that his “tax home” was his residence in Spencer and his travel
expenses were in pursuit of business in Rochester.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiple Businesses
Burns v. Gray, 287 F.2d 698 (6th Cir. 1961)
Court: US Court of Appeals for the Sixth Circuit
Facts: Taxpayer was a resident of Williamstown, KY, where he has lived for the past 25 years with his wife and her parents. He lives on
land purchased 16 years ago, is a registered voter in KY, pays real estate taxes there, and pays KY state income tax. Taxpayer is
employed as a racehorse starter and racing official and spent more time away from Williamstown than he did within Williamstown
during the tax year at question. Taxpayer sought to deduct expenses incurred while traveling away from Williamstown, but the
district court denied his claim.
Decision: In this case, the government sought to define home as being the place of employment and claimed that taxpayer’s home –
for tax purposes – should be Wheeling, WV because taxpayer was employed for the greatest portion of the tax year there. However,
the court disagreed with this assessment and determined that home “is not synonymous with ‘business situs’” and instead
determined that home would be the place where taxpayer has lived for 25 years, owns a house, and made a home for himself.
Additionally, the courts considered the fact that his employment was all based on short-term, temporary contracts in various
locations – they even considered the fact that taxpayer was not employed at all by Wheeling in the following year. Based on a facts
and circumstances analysis, the court determined that taxpayer’s home should be his permanent residence – Williamstown. Thus,
taxpayers claim for deductions was allowed by the court.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
Horton v. Commissioner, 86 TC 589 (1986)
Court: US Tax Court
Facts: The taxpayer, a minor league hockey player, had been playing professional hockey since the late 1960s in various locations. Between
1969 and 1972, taxpayer played for a team in Michigan, where he purchased a home and maintained his residence. While taxpayer played for
teams across the country and even internationally, he always returned home to Michigan during the offseason. Taxpayer also obtained a real
estate license and worked as a real estate salesman. His wife also resided with him in Michigan and help a permanent job in the state. For the
tax year at question, taxpayer played hockey in the state of California under 2 separate 6-month contracts that were signed for the 1977-78
and 1978-79 hockey seasons. In between seasons, he returned to Michigan and worked in real estate. His wife remained in Michigan for the
duration of the period and worked her full-time job, which contributed more than half of the couple’s income.
Decision: The court examined the definition of “home” for purposes of IRC 162 and determined that the general rule states that “home”
would be at the principal place of business whenever the personal residence is not located in the same vicinity. The court cited numerous
professional sports cases showing that the “tax home” would be where the home games were played. However, the court found that in each
of those cases, the players were employed by the teams on a permanent or indefinite basis – thus creating a “tax home” in the vicinity of the
home games. In this instance, the facts demonstrated that the taxpayer’s employment was temporary. This was a facts and circumstances
analysis of taxpayer’s contract terms, his maintenance of a real estate license in Michigan, his wife’s failure to leave Michigan, his wife holding
a permanent job in Michigan (that contributed the majority of the couple’s income). Thus, because taxpayer’s employment was temporary, his
“tax home” did not shift away from Michigan and taxpayer was allowed to take deductions on certain expenses.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
Flowers v. Commissioner, 148 F.2d 163 (5th Cir. 1945)
Court: Circuit Court of Appeals (5th Circuit) Reversed by Supreme Court
Facts: Taxpayer was an attorney who resided in and maintained an office in Jackson, Mississippi. In the tax years at questions, taxpayer was the general
counsel and VP of a railroad company located in Mobile, Alabama. While employed in Mobile, taxpayer maintained his home and law practice in
Jackson, where he had all his business contacts, church/club affiliations, and business licenses. The railroad company was comfortable with taxpayer
travelling to Mobile for work, so long as taxpayer paid his own travel and lodging expenses for time spent in Mobile. In the years at question, taxpayer
spent more time in Jackson than Mobile, but received all professional income in Mobile. Taxpayer sought to deduct his travel and lodging expenses.
The initial court rejected his deductions, which led to this appeal.
Decision: The fifth circuit rejected the tax courts determination that “home” means the post, station or place of business where the taxpayer is
employed. Instead, the court used a different definition. The court states that “the word home as used in the statute means that place where one in
fact resides. Home is the fundamental idea of domicile, and yet there is a difference in the legal conception of the two words. Domicile expresses the
legal relation existing between a person and the place where he has his permanent home in contemplation of law. Home denotes the principal place of
abode of one who has the intention to live there permanently.” The court used this definition to reverse the tax court decision and allow taxpayers
deductions. Note that subsequently, the Supreme Court reversed the Fifth Circuits decision and disallowed the deductions, but on different grounds. In
that case, the Supreme Court issued the three-prong test to determine whether a travel expense could be deducted. These factors are (1) the expense
must be reasonable and necessary, (2) the expense must be incurred while away from home, and (3) the expense must be incurred in pursuit of
business. The Supreme Court held that taxpayer failed the 3rd prong because his expenses were not for the benefit of the business, but due to his own
choice in residing in Jackson but did not consider the definition of home.

Complex Cases: Permanent place of abode treated as “tax home”
when principal place of business is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
US v. LeBlanc, 278 F.2d 571 (5th Cir. 1960)
Court: US Court of Appeals for the Fifth Circuit
Facts: Taxpayer is a married individual who was born, grew up and lives in Napoleonville, LA – a town approximately 75 miles from
New Orleans. He is engaged in the active practice of law in Napoleonville where he maintains an office with a well-equipped library.
He also owns personal property and real estate in Napoleonville, including his personal residence as well as business interests and
memberships in numerous local organizations and clubs. In the tax years at questions, taxpayer served as a judge in the New Orleans
Supreme Court, which had a nine-month court term. Taxpayer leased an apartment for a whole year in order to serve on the
Supreme Court and resided there with his wife when court was in session. However, he and his wife returned to Napoleonville most
weekends and returned there once court was no longer in session. Under Louisiana law, taxpayer was an elected official from the
district wherein Napoleonville was located, and taxpayer was required to be a resident of the district he served as a judge on the
Supreme Court. The issue is whether taxpayer’s “home” would be considered the location of his residence or his principal place of
work.
Decision: The court held that had no choice but to reside in Napoleonville under Louisiana law; therefore, the taxpayer’s “tax home”
would be considered the locality of his personal residence and that his deductions would be allowed. The court cited Flowers and
stated that taxpayer’s job required him to live in Napoleonville while working in New Orleans, so he could not hold his office without
maintaining the Napoleonville home while travelling to New Orleans for work. Thus, he met all prongs of the Flowers test pursuant to
this court.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Bullock v. Commissioner, TC Memo 1980-135
Court: US Tax Court
Facts: Taxpayer was an electric power lineman who was based in Phoenix, Arizona. In November 1974, taxpayer was hired by the US
Department of Interior to begin work in Yuma, Arizona. The terms of the employment included a 1-year probationary period, but the job was
not temporary in nature. Further, the contract of employment required the taxpayer to move to Yuma to be available on weekends. In March
1975, taxpayer received a notice from his employer stating that he could potentially be terminated due to a medical condition discovered
during his physical. In April, taxpayer sought a second opinion and was cleared physically by that doctor. By October, taxpayer was told he
would not be terminated due to the medical condition. Taxpayer’s probationary period ended in November 1975. Taxpayer finally moved to
Yuma in 1976 and continues to be employed by the government. Taxpayer sought to deduct travel expenses incurred for travel between
Phoenix and Yuma prior to his move.
Decision: The court cites that the key issue at hand is the 2nd prong of the Flowers factors – whether or not the taxpayer was “away from
home.” Taxpayer argues that the probationary period plus the later potential termination letter showed that his employment was temporary in
nature, so he could deduct the expenses. The IRS argues that his job was indefinite and required his move to Yuma, so any decision to stay in
Phoenix was taxpayer’s decision and any extra expenses were not deductible. The tax court recognizes that their standard position in these
types of cases (home = place of business) differs than many 9th circuit rulings (see Wallace), but they determined that this would not change
the analysis in this matter. Ultimately, the court determined that the taxpayer was required to move to Yuma at the time his employment
commenced, and the facts indicate that he continued to work at Yuma during the period of his uncertain employment. This shows that had he
moved to Yuma as required – he wouldn’t have moved back to Phoenix during the period of arguably temporary employment.
Thus, the tax home would be Yuma and the deductions disallowed.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Dilbeck v. US, 61-2 USTC Para. 9690 (N.D. Ala. 1961)
Court: US District Court for the Northern District of Alabama
Facts: Taxpayer was a resident of Alabama when he accepted employment as a boiler maker in Tennessee. He was employed at the
plant in Tennessee from March 1958 through July 1959. Taxpayer attempts to deduct meals and lodging expenses incurred in
Tennessee as expenses incurred while away from home in pursuit of a trade or business.
Decision: The court states that deductions of these expenses is only allowed when (1) the expenses are reasonable and necessary, (2)
taxpayer was away from his tax home when expenses were incurred, (3) the expenses were incurred in pursuit of business and were
not incurred because taxpayer elected to reside at a place distant from his employment by his own choice, and (4) the employment
away from the tax home was only temporary. The court held that the taxpayer would be reasonable to show evidence of each of
these items. The 11th circuit follows the belief that a tax home travels with the employment when the employment is permanent or
indefinite; however, if taxpayer can prove that the employment is temporary then the tax home remains the residence. The court
finds that taxpayer’s employment was not temporary in nature and the court finds that the deductions are not allowed.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Rev. Rul. 75-432
• This ruling has a fairly thorough discussion about the definition of “tax home” and how it applies in various
situations. Generally speaking, the ruling states that the location of an employee’s tax home is a question of fact
that must be determined on the basis of the particular circumstances of each case. The ruling lays out that the two
primary methods of determining “tax home” are (1) principal place of business and (2) regular place of abode (in
cases where there is no identifiable principal place of business). The ruling makes a point to mention that in
instances where a worker is itinerant with no identifiable place of business or above – then the “home” travels with
the worker. The ruling uses railroad employees to illustrate their discussion of “tax home” to consider various
scenarios. Under that example, the general rule sets the “tax home” of a railroad employee to be the “home”
terminal of the employee. The ruling also considers situations where an employee is permanently, temporarily or
indefinitely assigned to different posts.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Bixler v. Commissioner, 5 BTA 1181 (1927)
Court: US Board of Tax Appeals.
Facts: Taxpayer was a resident of Alabama, where his family lived throughout the year. Taxpayer’s practice was to obtain contracts for
the organization and management of state and municipal fairs and expositions. During the tax years at questions, taxpayer was
employed in Louisiana and Texas. During his employment in Louisiana, taxpayer had taken trips to Texas to secure employment.
Additionally, taxpayer had taken trips from both Louisiana and Texas back to Alabama to visit his family. Taxpayer deducted his travel,
lodging, meal and laundry expenses from his tax returns as expenses in the pursuit of trade or business.
Decision: Ultimately, the US Board of Tax Appeals sided with the IRS stating that taxpayer’s “tax home” was not Alabama because he
was not engaged in carrying on a trade or business in Alabama during the tax years at question. His contract terms did not require
him to travel from Alabama to either Louisiana or Texas. Instead, he was expected to stay in each locale for the duration of his
employment but made trips to Alabama by his own choice. Thus, taxpayer was not afforded a business deduction on expenses he
made while residing in Louisiana or Texas or travel expenses made while traveling between his place of employment and Alabama.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Foote v. Commissioner, 67 TC 1 (1976)
Court: US Tax Court
Facts: Taxpayers were a married couple residing in Texas. Wife was employed by the Austin school district and was required to
maintain a residence in Austin, which was 30 miles away from their residence, a ranch in Lockhart. During the tax year in questions,
husband’s place of employment was the ranch in Lockhart, while wife remained employed in Austin. Husband and wife lived together
in Austin with husband travelling to Lockhart to operate the ranch business. Husband and wife filed a joint return and attempted to
claim deductions on various automotive and lodging expenses incurred while maintaining 2 residences and transportation between
the 2 cities.
Decision: Court held that wife’s tax home was Austin, while husband’s tax home was Lockhart based off Bixler – taxpayer’s home
should be near his place of employment and only when taxpayer is required by employer to travel away from such place are expenses
deductible. Since wife’s tax home was considered to be Austin, the claimed deductions for rent and utilities from the Austin
residence were not deductible for her portion of the expenditures. Husband’s portion of the expenditures was also found to not be
deductible because he elected to live in Austin and was not required by his business to do so. Similarly, husband’s transportation
expenses were also not deductible because he chose to live in Austin and was not required to do so for business reasons. The tax
home for each party was determined to be their principal place of business and the court found no reason to establish a different tax
home for either party.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Kroll v. Commissioner, 49 TC 557 (1968)
Court: US Tax Court
Facts: Taxpayer was a minor child who left his home in Meriden, NY to pursue acting in New York City. Taxpayer secured a role in the
play “Oliver!” that ran for an indefinite period but enabled each party to terminate the contract with 2 weeks notice. Taxpayer left
the show after 6 months but secured additional acting roles and ultimately returned to “Oliver!” as the title character for a 15-month
contract. Taxpayer lived in a series of locations in New York City without a lease during his stay in the city. Taxpayer also visited his
father in Meriden frequently during this time period. Taxpayer sought to deduct certain expenses incurred during his stay in New
York City due to his being away from home - Meriden.
Decision: The Court held that taxpayer was not away from home during his stay in New York City because New York City would be
considered his tax home due to its vicinity toward his place of business. Additionally, his employment was not seen as temporary
because his contract extended for an indefinite period of time and he subsequently sought and secured additional acting roles in New
York City. Thus, the Court held that taxpayer’s tax home should be the locality of his principal place of business and could not be
mitigated by a temporary work arrangement due to his contract terms and subsequent actions in securing additional roles and staying
in New York City.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Hantzis v. Commissioner, 81-1 USTC Para. 9144, 638 F.2d 248 (1st Cir. 1981)
Court: US Court of Appeals for the First Circuit
Facts: Taxpayer was a student at Harvard Law School and resided in Boston, MA. For 10 weeks, she accepted a job in New York City
during her summer break from school. During this time, her husband remained at their home in Boston. This case results from
taxpayer’s attempt to deduct certain traveling expenses on her tax return under IRC 162. Tax court disallowed the deductions and
taxpayer appealed to this court.
Decision: The court rejected the Commissioners contention that the expenses failed the 3rd prong of the Flowers factors and were not
incurred in the pursuit of a trade or business. However, this court chose to deny the deduction because the taxpayer did not incur
the expenses “while away from home.” Here, the court recognizes that the definition of home for purposes of the travel expense
deduction is “far from clear.” The court states that determinations of the meaning of ‘home’ are based on the unique facts of each
case. Ultimately, the court states that the critical step in defining home in these situations is to “recognize that the ‘while away from
home’ requirement has to be construed in light of the further requirement that the expense be the result of business exigencies.” If
the reason for the expense is personal, the ‘home’ will be considered the place of business. If the reason for the expense is due to
business exigencies, the ‘home’ will be considered the taxpayer’s residence. Here, the court believed that taxpayer had no business
connections to Boston and had no business purpose to maintain her residence there. Thus, with no business connections to Boston,
she was not away from home during the duration of her short-term, temporary employment in New York. Thus, her home, for tax
purposes, was New Yok and the deduction was denied.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Chwalow v. Commissioner, 73-1 USTC Para. 9137, 470 F.2d 475 (3d Cir. 1972)
Court: US Court of Appeals for the Third Circuit
Facts: Taxpayer was a resident of Bala Cynwyd, Pennsylvania who took a job with IBM in Washington DC. Upon taking the job,
taxpayer took up residence in DC, while his wife remained in Pa. Taxpayer incurred various rental and other living expenses in DC that
he attempted to deduct as expenses incurred “away from home” in pursuit of a trade or business. The tax court rejected the
deductions and taxpayer appealed.
Decision: The court held that the general rule states that living expenses at a locale cannot be deducted when employment is
permanent, but an exception to this rule exists when the employment is temporary. The court holds that taxpayer’s employment
with IBM was permanent despite taxpayer’s belief that he could potentially be transferred to another office away from DC. However,
the court held that taxpayer believe the job to be permanent when he accepted the offer and rejected the assertation that there was
only 1 tax home by citing a series of cases that demonstrated that spouses could maintain separate tax homes based upon their
employment. Thus, taxpayer’s tax home in the instant case was DC, while his wife’s remained in Pa and taxpayer’s deductions were
rejected.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Peurifoy v. Commissioner, 57-2 USTC Para. 10,045, 254 F.2d 483 (4th Cir. 1957)
Court: US Court of Appeals for the Fourth Circuit Affirmed by Supreme Court
Facts: Taxpayers were construction workers – one resided in Kura Breach, North Carolina and two resided in Raleigh, North Carolina. All three
secured employment in Kinston, North Carolina to help out on construction of a new duPont plant. Each taxpayer were members of the local
union in their town of residence but given the nature of the construction business – each took jobs where they could find them. Each taxpayer
left the duPont project prior to its completion for a variety of reasons, but not for lack of available work or for termination. Each claimed
deductions on the expenses incurred while staying in Kinston – with each claiming their place of residence as their tax home. The tax court
found that the employment of the taxpayers was temporary and allowed their deductions. The commissioner appeals.
Decision: The court states that the general rule under Flowers is that for travel or maintenance expenses to be deductible, the expenses must
be “required by the exigencies” of the employer’s business, not by the calling of the employee. However, this court determined that when a
taxpayer with a well established tax home accepts temporary or short-term employment away from the tax home – certain deductions are
allowed for travel expenses even if such expenses are not incurred for the benefit of the employer. However, the court held that it is the
responsibility of the taxpayer to show that the employment was temporary and not indefinite or permanent. The court also stated that “it is
essential that the employment away from the established tax home shall be temporary in contemplation at the time of its acceptance and not
indeterminate in fact as it develops.” Ultimately, the court held that none of the taxpayers produced evidence to show that their employment
was temporary. Peurifoy left the project after 20.5 months (longest period of the 3) when there was still work available. The other two
taxpayers left for personal reasons prior to 20.5 months. The court held that an analysis of the facts here indicates that the tax court’s finding
that their employment was temporary and the expenses deductive was “clearly erroneous” and reversed the decision.

This decision was later affirmed by the Supreme Court.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Daly v. Commissioner
Court: US Court of Appeals for the Fourth Circuit
Facts: Taxpayer was a resident of McLean, Virginia, but taxpayer became a travelling salesman with a sales territory spanning
Delaware, New Jersey, and eastern Pennsylvania. While McLean was outside of taxpayer’s territory, taxpayer’s employer did not
require him to move or maintain an office within his territory. Because of that, taxpayer elected to remain domiciled in McLean.
Taxpayer took 126 sales trips from McLean into his sales territory with the most time spent in Pennsylvania. Taxpayer maintained a
home office in McLean where he did office work on Mondays and Fridays. Taxpayer sought to deduct the travel, lodging and meal
expenses incurred while traveling throughout his sales territory. Taxpayer claimed McLean as his tax home with the expenses
incurred while away from the home. The Commissioner claims that Philadelphia is the taxpayer’s tax home and rejected the travel,
meal and lodging expenses incurred in the Philadelphia area.
Decision: The court citing Flowers state that taxpayer elected to remain in McLean for personal reasons that were not exigent of his
business; therefore, his trips from McLean to Philadelphia were not deductible because he did not meet all elements of the Flowers
factors. Thus, his tax home was Philadelphia, but he just elected to live elsewhere – meaning the extra expenses were disallowed.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Ireland v. Commissioner, 621 F.2d 731 (5th Circ. 1980)
Court: US Court of Appeals for the Fifth Circuit
Facts: Taxpayer was the chairman of the board of a company and based out of Birmingham, Alabama. Due to differences with the
company president, it was suggested that taxpayer specifically define the corporate duties of taxpayer and president. Additionally,
the consultant suggested that taxpayer leave sole control of the daily operations to the president while taxpayer focused on the longterm vision of the company. Lastly, it was suggested that chairman physically remove himself from the Birmingham office to make
him less available to other management personnel which would force them to report to president. Based upon this advice, taxpayer
decided to move to Florida. While in Florida, taxpayer would take trips to Birmingham to attend board meetings and to attend to
various other business tasks via private jet (paid for by the company). Taxpayer sought to challenge the finding that these private jet
trips should be part of his income because he was forced to move to Florida by the company.
Decision: Using the Flowers factors, the court held that determination as to whether these travel expenses were personal, or business
was one of fact. In this instance, the court found that taxpayer made the personal decision to move to Florida. Physically leaving the
Birmingham office did not mean leaving the state – taxpayer could have worked from a different location in Birmingham. Because
taxpayer made the personal decision to move to Florida, his tax home was still Birmingham and the travel expenses were personal.
Thus, the court held that the expenses should be included in taxpayer’s income.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Commissioner v. Mooneyhan, 404 F.2d 522 (6th Cir. 1968)
Court: US Court of Appeals for the Sixth Circuit
Facts: Taxpayer was a US citizen residing in Nashville, TN who accepted a position as an equipment specialist for the Iran division of
the Bureau of Public Roads, Department of Commerce for an indefinite period. Under the terms of the arrangement, taxpayer agreed
to stay in Iran for at least two years and could choose to remain longer. Taxpayer ended up staying in Iran for successive two-year
terms interrupted by a nine-month stint in the US. Taxpayer attempted to deduct the amounts he spent on meals while working in
Iran.
Decision: The court addressed the issue of this deduction, which was not addressed by the tax court. The sixth circuit determined
that IRC 162(a)(2) would allow the taxpayer to deduct amounts spent for meals in Iran if taxpayer can show that the cost of the meals
was a travelling expense incurred while away from home in the pursuit of a trade or business. The court determine that taxpayer
normally maintains two homes – his business residence and his usual permanent residence. The court acknowledges that if a
taxpayer travels away from home for a short period of time, travelling expenses can be deducted. However, if the business requires
taxpayer to be away from home for a longer period of time, home travels with the taxpayer. In this instance, taxpayer has an
indefinite term of employment, so his tax home shifted away from Nashville to his principal place of business – Iran. As such, he was
not allowed to claim a deduction on his meal expenses.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Rimpler v. US, 88-1 USTC Para. 9325, 88-1 USTC 83,845 (S.D. Ind. 1988)
Court: US District Court for the Southern District of Indiana
Facts: Taxpayer was a railroad conductor and brakeman for freight trains. Taxpayer resided in Twelve Miles, IN and was originally
employed at a terminal 12 miles from his home. The railway gradually phased out use of the nearby terminal, so after collecting
unemployment insurance for a few months, taxpayer placed his name on a list to work out of a terminal 70 miles away. Due to his
seniority, taxpayer would receive assignments to work out of the terminal. Despite the distance, taxpayer remained in Twelve Mile,
but worked continuously from the far away terminal for the next two years. Taxpayer also switched his union membership from the
closer terminal to Elkhart, the farther terminal. Taxpayer claimed deductions for travel expenses between Twelve Mile and Elkhart.
Decision: The court determined that whenever a taxpayer elects, for personal reasons, to reside a great distance from their
permanent employment – the tax home will be deemed to be the principal place of business. In this instance, Elkhart was considered
taxpayers tax home. Taxpayer did not provide sufficient proof as to why this job would be considered temporary, so the court
determined it was indefinite since he continued to work there.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Kasun v. US, 81-1 USTC Para. 9340, 510 F. Supp 288 (E.D. Wis. 1981)
Court: US District Court of the Eastern District of Wisconsin
Facts: Taxpayer was an asbestos worker and a member of a local union. Taxpayer was laid off due to shortage of work in the local
jurisdiction for his union, but he found employment outside of his jurisdiction. Under the bylaws of his local union, taxpayer was
required to return to work within his jurisdiction once work is available to him. Taxpayer ended up working outside of his local
jurisdiction for 20 months before he was able to obtain work within his jurisdiction. Taxpayer sought to deduct certain travel
expenses incurred during the period of time he worked outside of his local jurisdiction.
Decision: The court states that the tax home travels to the principal place of business of the taxpayer unless the taxpayer can show at
the time of acceptance that the employment was temporary. In this instance, the court held that taxpayer had no idea when he
would be called back to his local jurisdiction even if he could be fired at any time. Ultimately, his employment outside of his
jurisdiction lasted 20 months and taxpayer did not prove that the employment was temporary at the time of acceptance. The court
affirmed the decision to disallow the deductions.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Commissioner v. Janss, 260 F.2d 99 (8th Cir. 1958)
Court: US Court of Appeals for the Eight Circuit
Facts: Taxpayer was a resident of Iowa and a student in Ames, IA, who accepted summer employment in Alaska. The job was to last
over the course of the summer break and end around September 1. Taxpayer was told to pay for his own transportation because the
company did not a see a need to pay for his transportation as there were adequate men in Alaska to perform the job taxpayer was
hired to do. Company only paid transportation expenses for key personnel, of which taxpayer was not. Taxpayer accepted the
position and paid for his own transportation to Alaska. Taxpayer attempted to claim deduction on travel, meals and lodging expenses
incurred in Alaska. The tax court allowed the deductions, but the commissioner brought the appeal to the 8th circuit.
Decision: The court cited the Flowers factors in their analysis – especially the third prong related to the expenses being in pursuit of
business. Similar to the other cases citing Flowers, the court determined that the third prong of Flowers was not met because the
requirements of the business was not the motivating factor of taxpayer’s travel to Alaska. The business did not offer to pay taxpayer’s
travel expenses and cited that there was sufficient labor in Alaska. Since taxpayer elected to travel to Alaska on his own volition to
seek employment, he was not allowed to claim the deduction since the travel was not directed by the business for its benefit.
However, under this test, the deduction was rejected due to the third prong because the failure to meet any prong would negate the
deduction.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
US v. Tauferner, 69-1 USTC Para. 9241, 407 F.2d 234 (10th Cir. 1969)
Court: US Court of Appeals for the Tenth Circuit
Facts: Taxpayer was a resident of Brigham City, Utah and commuted every day to work at a chemical plant that was located 27 miles
away. The taxpayer was not permitted to live on the plant site and could not find a residence in a settlement 20 miles away, which
resulted in taxpayer purchasing the home in Brigham City. Taxpayer’s employment was permanent and of indefinite nature. In this
case, taxpayer attempted to deduct travel expenses incurred in trips from Brigham City to the plant.
Decision: The court did not address the issue of tax home but rejected the taxpayer’s deductions stating that his travel expenses were
personal and not deductible. The court states that the fact that taxpayer is living in a remote location does not make him different
from a normal suburban commuter and that travel expenses would be personal whether the taxpayer was an urban, suburban or
rural commuter. This overturned an earlier decision where the district court determined the taxpayer’s home to be Brigham City and
allowed the deductions.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Pilcher v. Commissioner, 81-2 USTC Para. 9488, 651 F.2d 717 (10th Cir. 1981)
Court: US Court of Appeals for the Tenth Circuit
Facts: Taxpayer resides in Salt Lake City and works as a pipe fitter at a job sit 67 miles from his residence. The taxpayer worked at the
job site briefly in 1970 or 1971, which was followed up by longer-term employment from late 1973 through early 1978. The taxpayer
left the job while the project was still several years from completion. Taxpayer commuted to the jobsite from his residence in Salt
Lake City and attempted to deduct the travel expenses in 1974 as “away from home expenses.” The tax court disallowed his
deductions.
Decision: The general rule is that the commissioner (and the 10th circuit) follow is that the tax home is the primary place of business
of the taxpayer unless the taxpayer can show that the employment is temporary in nature. The court holds that the facts in this case
show that taxpayer did not adequately prove that his employment was temporal in nature, so the claimed deductions on his travel
expenses were disallowed.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Homes
Stewart v. Commissioner
Court: US Court of Appeals for the Tenth Circuit
Facts: Taxpayer was a California resident. Taxpayer was employed in California, but he was transferred to Utah for an initial period of
19.5 months. The transfer ended up lasting 3.5 years. Taxpayer deducted expenses for meals and lodging incurred in Utah as being
expenses incurred “away from home in the pursuit of a trade or business.” The tax court held that taxpayer’s tax home was Utah and
denied the deductions.
Decision: The court holds that taxpayer’s tax home is Utah as stated by the tax court. Taxpayer could not demonstrate that he had a
home in CA that he was away from. He was single, lived with his brother in CA, and had no property. Once he arrived in Utah, he
rented an apartment, bought an automobile, registered it in Utah and filed tax returns in Utah. Thus, taxpayer’s tax home was Utah
and he was not allowed the claimed deductions.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Businesses
Rev. Rul. 60-189
• This ruling considers “tax home” for two separate fact patterns. The first pattern discusses a taxpayer construction
worker who is a member of a local union for his trade in the city where he maintains his regular place of abode.
The individual generally works in or around the city of his abode, but he will accept work in other locations for
various periods of time when there is no work available locally. During those projects, he will obtain lodging near
the project site. None of the projects last for as a long as a year. The second pattern differs because the
construction worker rarely, if ever, works near the city where he holds his union membership and maintains his
place of abode. The distant projects typically extend for as long as one year. The IRS held that generally speaking a
“tax home” is the city in and around where the individual usually works and doesn’t change based on temporary
work at another location (provided they prove that their “tax home” is elsewhere). The IRS opined that this could
change if the employment at a distant place was more than temporary. The IRS liberally used the ruling in Flowers
(discussed below) to prove their point. The IRS makes clear that in case 1 – the taxpayer’s home is in or around his
locality. However, case 2 presented a trickier situation. The IRS discusses the issue of itinerant and nonitinerant
construction workers. For case 2, the IRS points to a facts and circumstances analysis based on each particular set
of facts (marriage status, fixed resident, union membership location, etc.) to determine whether or not the work
travel was for business purposes or whether the taxpayer was just an itinerant worker with no real abode.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiple Businesses
Jenkins v. Commissioner, 418 F.2d 1291 (8th Cir. 1969)
Court: US Court of Appeals for the Eight Circuit
Facts: Taxpayer was a resident of St. Louis, MO who travelled to and performed services in Springfield, IL as the deputy president of
the Brotherhood of Railroad Trainmen during 1958- 1959, and 1960. He spent between 227 – 305 days in Springfield during the 3
years of his deputy presidency and performed no duties for his employer in St. Louis. Taxpayer attempted to claim a deduction on his
travel, lodging and meals expenses while performing services in Springfield.
Decision: The court affirmed the tax court’s determination that the deductions claimed by the taxpayer should not be allowed. The
court cited Peurifoy in its analysis and determined that the “away from home” should be determined on a facts and circumstances
analysis of the temporal or permanent nature of the employment in each particular case and if it is determined that taxpayer’s
employment was temporary – the deductions for travel, meals and lodging would be allowed. The eighth circuit held that there is
substantial evidence that the tax home for the employee in this case would be considered his principal place of business since he
performed no services for his employer in St. Louis, he spent more time in Springfield, and his employment was indefinite. Therefore,
the taxpayer’s deductions were disallowed.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
Henderson v. Commissioner, 143 F. 3d 497 (9th Cir. 1998)
Court: US Court of Appeals for the Ninth Circuit
Facts: Taxpayer was a resident of Boise, ID who worked most of the year with a traveling ice show as a stagehand. The corporate offices of the ice show
were based in Virginia and taxpayer was employed on a tour by tour basis. Taxpayer claims that he would look for employment in Boise between tours,
but evidence showed he only worked one single music concert. While in Boise, taxpayer stayed with his parents and paid no rent. Taxpayer sought to
deduct expenses incurred while on tour claiming that Boise was his tax home due to his extensive personal contacts there. The court denied his
deductions resulting in this appeal.
Decision: The court held that the 2nd prong at Flowers was the primary issue here – whether the taxpayer was away from home. The court went into an
analysis as to whether the taxpayer even had a tax home or whether he was an itinerant worker with no tax home. Under Rev. Rul. 73-539, the IRS
issued guidance to determine whether a tax worker has a tax home or is itinerant. These factors are (1) taxpayer has a business connection to the locale
of the claimed home, (2) taxpayer incurs duplicative living expenses while traveling and at the claimed home, (3) taxpayer has personal attachments to
the claimed home. The court concedes that the analysis for tax home is a determination of fact reviewed for clear error. Ultimately, the court concludes
that an analysis of the facts show that the taxpayer did not have a tax home because he had no business reason to be in any location – his job was to
constantly travel as part of the tour. He had no real business connections to Boise, and his visits there were more personal than professional (only
worked 1 concert). Taxpayer also had no duplicative expenses while in Boise. Thus, the court held that taxpayer had no tax home despite having
personal attachments to Boise and denied his appeal. Note that there was a dissent in this case that states that the definition of home should be the
common one – the permanent place where one lives, keeps his belongings, receives his mail, etc. The dissent mentions that the itinerant nature of his
job means that the standard idea that the tax home should travel with the worker to fail in this instance because taxpayer could not have avoided the
travel expenses by simply moving closer to his place of employment (as in Hantzis).

Thus, the dissent feels that taxpayer’s deductions should be respected.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
Willis v. Commissioner, 411 F.2d 537 (9th Cir. 1969)
Court: US Court of Appeals for the Ninth Circuit
Facts: Taxpayer was a professional baseball player for the Los Angeles Dodgers who resided in Spokane, WA during his offseason.
While in Spokane, he worked for a minor league affiliate of the Dodgers – collecting $5,000 annually. While in Los Angeles, he paid
for rent and other expenses. Prior to beginning the tax years in question, taxpayer had already completed 3 seasons with the
Dodgers and could reasonably expect employment to continue (it did for 4 more seasons). Taxpayer was denied deductions on his
Los Angeles expenses as the tax court rejected that his tax home was Spokane.
Decision: The court agreed with the tax court’s finding that taxpayer maintained a home in Spokane for personal reasons, not
business ones. They stated that taxpayer’s employment in Spokane during the offseason would have been available to him in Los
Angeles should he have chosen to remain there and that there were no business exigencies related to setting up his home in
Spokane. The court also denied claims that his employment was temporary given that he had completed 3 seasons and had
reasonable expectation that employment would continue. Thus, the court held that taxpayer’s tax home during the years in question
was in fact Los Angeles under an analysis of Flowers and subsequent cases (Stidger – taxpayers permanent post of duty was his home
for tax purposes even if his family could not live there with him) and affirmed the denial of his deductions.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
Leamy v. Commissioner, 85 TC 798 (1985)
Court: US Tax Court
Facts: In this case, taxpayers were husband and wife. During the tax years in question, husband lived in either Dallas, Texas or San
Francisco, California for business reasons. Wife resided and was employed in San Diego, California with the couple’s children.
Husband would take trips from either Dallas or San Francisco to San Diego. The couple owned a travel agency that was based in San
Diego. Husband claimed that travel between Dallas or San Francisco to San Diego was for business purposes (travel between
different businesses) and claimed deductions on the travel.
Decision: Parties stipulated that taxpayer’s tax home was Dallas / San Francisco, but the Court determined that travel to San Diego did
not constitute travel to for business purposes – it was to visit his family. They determined that San Diego could not be a “tax home”
because taxpayer was not forced to reside in Dallas or San Francisco. This was because he had the seniority to choose his home base
and he had chosen cities outside of San Diego. Thus the third prong of the Flowers test is not met because the expenses were not
incurred in the pursuit of a trade or business.

Complex Cases: Principal place of business treated as “tax home”
when permanent place of abode is not in same geographic area.
• Taxpayers with Multiples Homes and Multiple Businesses
Andrews v. Commissioner, 91-1 USTC Para. 50, 211 931 F.2d 132 (1st Cir. 1991)
Court: US Court of Appeals for the First Circuit
Facts: Taxpayer operated a seasonal swimming pool construction business in New England, but later started a secondary business breeding
and racing horses that was based in Florida. In the tax year at question, taxpayer worked both jobs for approximately 6 months and
maintained separate residences in New England and in Florida. Taxpayer sought to deduct certain travel expenses associated with maintaining
a second home – expenses spend while away from home in the pursuit of a trade or business. Tax court held that taxpayer had 2 tax homes
and denied the deductions. The appeal was brought to this case.
Decision: Here, the court considered the meaning of the word “home” as used in the 2nd prong of the Flowers factors. The court
acknowledges that the IRS position is that the tax home should be in the area or vicinity of the taxpayer’s principal place of business.
However, the court states that the Rosenspan decision made the argument that Congress intended the word ‘home’ to have its natural, nontechnical ordinary meaning as the primary residence of the taxpayer. The court next cites Hantzis – which argued for a more functional
definition of the word ‘home.’ Ultimately, the court agrees that the tax home should be near the place of business, but held that the tax court
erred in stating that taxpayer had 2 tax homes because “the well-settled policy underlying section 162(a)(2): that duplicated living expenses
necessitated by business are deductible. We have previously said that ‘a taxpayer who is required to travel to get to a place of secondary
employment which is sufficiently removed from his place of primary employment is just as much within the [travel expense deduction]
provision as an employee who must travel at the behest of his employer.’” Thus, because taxpayer had 2 geographically disparate homes and
businesses – he was required to have duplicate expenses. Thus, the court remands the case and requires further proceedings consistent with
their decision – to determine which of the 2 tax homes would be the taxpayer’s actual tax home for the tax years in question.

Aircraft Expenses: Substantiated business-related aircraft expenses
can be deducted when incurred in a unified business enterprise.
• Taxpayers with Multiple Businesses
Morton v. United States, 98 Fed. Cl. 596 (Fed. Cl. 2011)
Court: US Court of Federal Claims
Facts: Taxpayer was the co-founder of the Hard Rock Cafe chain, and the creator and developer of the Hard Rock brand. Before the
years at issue, the taxpayer sold his interest in the Hard Rock Café, but taxpayer still owned and operated the Hard Rock Hotel and
multiple S Corporations that performed services in relation to the hard Rock brand. The taxpayer also personally performed
management services for the Hard Rock Hotel. The S Corporation which owned the underlying real estate of many Hard Rock Cafes,
also owned a Gulfstream jet which the taxpayer used both for personal and business reasons. The business uses included the
promotion of the Hard Rock brand and the conducting of business for the Hard Rock Hotel. The court stated that the undisputed facts
support the conclusion that the taxpayer's entities were intertwined and formed a unified enterprise that operated for profit-making
purposes.
Decision: The Court of Federal Claims held that where a “unified business enterprise” existed, a taxpayer could deduct the expenses
of operating an airplane if the use of the airplane furthers the business purpose of the taxpayer's other related entities. According to
the court, the taxpayer could deduct the expenses for the aircraft's use if: (a) the law permits the taxpayer to treat his companies as a
“unified business enterprise”; and (b) if the taxpayer substantiated the business purpose of the aircraft. Ultimately, the court stated
that taxpayer could use the “unified business enterprise” theory, but the court also held that taxpayer did not meet his burden with
respect to substantiating the business purpose of the aircraft. Therefore, the court denied the taxpayer's motion for summary
judgment on the issue of substantiation.

