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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-869-6667 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com_immediately so we can
address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.
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Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about CLE credit processing call us at 1 -800-926-7926
ext. 35.
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Prog ram Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:

A Click on the ~ symbol next to oConferenc
hand column on your screen.

A Click on the tab | abeled O0Handoutsé that
PDF of the slides for today's program.

A Double click on the PDF and a separate page will open.
A Print the slides by clicking on the printer icon.
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OVERVIEW OF THE TCPA AND
THE JULY 10, 2015 FCC RULING

Where did we start from, where are we now, and where are
we heading?

Strafford Webinar
September 9, 2015

John G. Watts
205-879-2447
lohn@wattsherring.com
www.AlabamaConsumer.com
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A (fax) blast from the past....

Aln 1991 fax machines
would run out of paper
In the morning....

AFax "blasts"” were a
marketer's dream to
quickly and cheaply
communicate to
prospects




Dinner calls....

A"Computerized calls are the
scourge of modern civilization.
They wake us up in the
morning; they interrupt our
dinner at night; they force the
sick and elderly out of bed,;
they hound us until we want to
rip the telephone right out of
t he wall . n

Senator Hollings, quoted in Mims V.
Arrow, 132 S.Ct. at 752.



So what does the TCPA prohibit?

AFor our purposes, R
computerized S
calls/texts and faxes
made without
permission from the
recipient of the calls
and faxes




In the past, what were
the common cases?

ACases In the 90s and
early 2000s
predominantly were
fax cases -- "junk
fax" cases.




Cell phones are biggest source
of TCPA cases

AEveryone has one
AOften only phone

/&Calls/texts easiest
way to directly
consumers

10



What are the possible damages?

Ahe key focus Is on
statutory damages
(think of implication
X class actions).

ypically $500 per

Kolation
O class action

limit as In the
FDCPA, etc.

11



The statutory damages can be
$1500 per call....

Aor willful or
knowing violations

Calculator

A'nagine the

numbers

12



Stop violations of the law

A From a policy
standpoint, the | B e e e e

bOUﬂty T will nok misbehave in classt
encourages T will not misbeheve in clasy!
Citizens to sue T Will not mishenave in classt
[ wi \! noﬁ M Shehave N Class)
LO EtOP bag T will net miSbenave [n Classt
enavior

L wil] ot misbenave jn cla%!




Why do we have the
July 10, 2015, FCC ruling?

éLotS of issues needed clarifying

Some courts for example claimed
that consent could not be revoked

If it revoked it had to be done In
Awriting (using the FDCPA as a guide) )

What is (and what is not) an ATDS
which invokes coverage under the
ATCPA’?

What about dialing equipment that
does not yet have the capability but
has the capacity in the future to be
an ATDS 1 isitoris it not an ATDS?

14



Why do we have the
July 10, 2015, FCC ruling? (continued)

AWhat about new technology that can
block robo dialed calls?

AWhen can a consumer revoke consent?
AHow can a consumer revoke consent?
é\When does a consumer give consent?

Does consent go with a ported landline to [/
AceII phone number?

Is consent to the called party (and
subscriber) or the intended recipient?

15



Why do we have the
July 10, 2015, FCC ruling? (continued)

A [The most important part of the new order in my opinion]
What about if a consumer obtains a new cell phone
number and the caller previously had permission to call
or text that cell phone number?

A Is there any safe harbor for calls made to cell phones
before there is liability if a new person is using the
phone?

What are some allowable reasons to call even if consent
is lacking?

What about fappso that ma
on behalf of the user?

AWhat about Aone offo text
request for information by consumer?

Is there abuse in lawsuits filed under the TCPA?

A Do we still even need the TCPA or do consumers not
mind robo dialed calls?

// \ ( |
y i
n_/ \/
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Where do we go from here?

A Do note this ruling was a bitterly
divided one i itis the law now but
keep in mind the sharp dissents
which are either reasonable (to
the industry) or represent

attempts to gut the TCPA (to the
consumer bar) _ Answers

A We need court cases to help
define some of these new rules

A Lots of petitions/suits have been
filed by the industry to change or
scale back the ruling

A How will these new rules help or
hurt class action cases?

ALetﬁs_ | ook at t h
your questions as we seek to -
di scover answerse.

NEXT EXIT

17



Feel free to contact me
If any questions....

/&]ohn G. Watts
AWatts & Herring, LLC
labama

A205-879-2447

Awww.AIabamaConsumer.com

18


www.AlabamaConsumer.com
www.AlabamaConsumer.com

ANTICIPATEDIMPACT
OFRECENT FCC TCP
RULES

-Consent

-Ascertainability
Liability

Keith J. Keogh

KEOGHLAW, LTD.
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CONSENITELEMARKETING
vs DEBT COLLECTION CALLS

AFCC has treated consent differently depending on the content
of the call even though the TCPA is content neutral.

A 2008 FCOrder governs debt collection consent.

A 2012 FCC Order governs telemarketiaguires written
consent effective October 2013.

Keogh Law, Ltd.

A Form of consent is important when applied to class
certification issues.

[20])



DEBT COLLECTION

The burden is on the caller to show that the wireless number was provided by the
consumer to the creditor, and that such number was providadng the transaction
that resulted in the debt owedSee In the Matter of Rules and Regulations
LYLX SYSYUAyYy3 (0KS ¢St SLIK2YyS [/ 2y adzyYSNJ
F.C.C.R. 559 at 1 10 (Dec. 28, 2007)(Emphases added).

"during the transaction that resulted in the debt owed," includes voluntary providing
the cell sometime after the account is openedloore v. Firstsource Advantage, LLC
2011 U.S. DistLEX1304517, 3681 (W.D.N.Y. Sept. 15, 2011).

Keogh Law, Ltd.

Nigro v. Mercantile Adjustment Bureau, L2014 U.S. App. LEXIS 19817C#. 2014)
No Consenhephew provided cell phone to electric company to turn off
deceased mothem-f I 6 Q4 &4 SNIJA OS @ bdzYo SNJ ¢
thatresultedA y G KS RSo00 286SR®& C// FALSH
FCC Amicu2014 2014 WL 2959062
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Mais v. Gulf Coast Collection Bureau,,18014 U.S. App. LEXIS 18554(11th Cir. 2014
FCC interpretation controls under Hobbs Act and Mais, through his wife, g
the hospital his cell and therefore consent to call.



[ELEMARKETING CONSENT

hy CSONMzZr NB mMpX HamMHX (GKS C// A&aadzsSR
SELINB&aa O2 glansaketidgcals2 NJ | € €

- Debt collection calls and several other categories of calls are not affected

- signed by the consumer and be sufficient to show that he or she:

- 6M0 NBOSAOSR daOtSIFENI YR O2yaLh Odz?
providing the requested consent, i.e., that the consumer will receive future
calls that deliver prerecorded messages by or on behalf of a specific selle

- (2) having received this information, agrees unambiguously to receive suc
calls at a telephone number the consumer designates.

-  ALLOWS FOR CONSENT TO BE CONTRACTUAL.
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TCPA & CLASS CERTIFICATIC

Aal 1 aa OSNIATAOLF GA 2 g2 the FCRAY, befcaude yhe f
YFEAY [jdzZSa0A2ya & & O Irh Holzmah2C/PYA28/AsI0E@
Ltd. v. Turza728 F.3d 682, 6844 Cir. 2013).

A At least fifty courts had already certified TPCA class actions as of Rakh S.
Little, L.L.C. v. Drury Inns, |86 S.W.3d 577, 584 n. 5 (Mo. Ct. App. 2010).

A Inthe past five years, courts have continued to certify TCPA class actions, man
of which concern unsolicited textessagesSeee.g. Agne v. Papa John's Intern.,
Inc., 286 F.R.D. 559 (W.D. Wash. Nov. 9, 2012) (text messages);Stonebridge
Life Ins. Cp289 F.R.D. 292 (N.D. Cal. 2013) (text mess&tgs) v. DoCircle, Inc.
2014 U.S. Dist. LEXIS 17949 (C.D. Cal. 2014) (text medsagesisen v. Credit
Payment Serviced2 F.Supp.3d 1292 (D. Nev. 2014) (text messageshmeier
v. Caribbean Cruise Line, [r1802 F.R.D. 240 (N.D. Ill. 20B8|barin v. North
Star Capital Acquisition, LIZD11 U.S. Dist. LEXIS 686 (N.D. lll. 2pitthem v.
lllinois Collection Servic2011 U.S. Dist. LEXIS 714 (N.D. Ill. 2Ghapman v.
Wagener 2014 U.S. Dist. LEXIS 16866 (N.D. lll. 28hd&ljalil v. General
Electric Capital Corg2015 U.S. Dist. LEXIS 43288 (S.D. Cal. Sdfmple v. QC
Holdings, In¢.2014 U.S. Dist. LEXIS 125313 (S.D. Cal. Bobdh);v. Appstack,
Inc, 2015 U.S. Dist. LEXIS 40779 (W.D. Wash. 2015).

Keogh Law, Ltd.

(23]



CONSENT &
ASCERTAINABILITY

A Many courts that deny certification in a TCPA case do so because
they believe that there are individual issues of consent and/or the
class is not ascertainable.

A Whether consent is an individual issue depends not only on the typ¢
of case (NofiTelemarketing/Debt collection vs Telemarketing), buvt
Ftaz2 |y SEFYAYlIGA2Y 2F 5STSYRI
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A Call Data should be discoverable.

A Requires experts and may require third party subpoenas

—
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A May also require sublasses.




CALL RECORDS

needed for both consent &scertainability

Thrashev CMRE Financial Services,, I8tvil N0.14C\1540 BEN (NLS), 2015 U.S. Dist. LEXIS 34965 (S.D. Ca.
March 13, 201}

Legg v. American Eagle Outfitters, Jretcw61058, Order, Dkt. 69 (S.D. Fla.) (ordering production of text
message call data in TCPA case because it is "relevant discovery on whether a class is ascertainable and to clas
factors such as numerosity, typicality and commonality.");

Gainesy. Law Office of Patenaude & Felix, A,NG. 13cv1556, 2014 U.S. Dist. LEXIS 110162 at *5 (S.D. Cal. June
12, 2014) (in a TCPA case, "the outbound dial list is relevant to the issues of numerosity and commonality under
Federal Rule of Civil Procedure 23(a), and is therefore discoverable.");

Stemplev. QC Holdings, Indo. 12cw1997, 2013 U.S. Dist. LEXIS 99582 at *6 (S.D. Cal. June 17, 2013) ("A requd
for an outbound dial list in a TCPA action is relevant to class certification issues, such as 'the number and
ascertainability of potential class members.™) (cite omitted);

Keogh Law, Ltd.

Martin v. Bureau of Collection Recoveip. 10 C 7725, 2011 U.S. Dist. LEXIS 15757982 18I.D. Ill. June 13,
2011);

Donnelly. NCO Fin. Sys., 263 F.R.D. 500, 5@&®4 (N.D. Ill. 2009); and

Gilmanet al. v. ER Solutionslo. C110806-JCC, Order, Dkt. No. 67, at p.4 (W.D. Wa. Feb. 3, 2012) ("Class
certification cannot fairly be evaluated without information on whether others received automated calls to which
they did not expressly consent, and Plaintiffs have no way to gather this information aside from the discovery
requests [defendant] opposesy

[25)



Burden of Consent Is On Caller

Al 2dzNIila KIF @S dzy AF2NXfé KSEtR GKI
affirmative defense to a TCPA claim, for which the defendant bears
the burden of proofSee Nelson v. Santander Consumer USA, Inc.
2013 U.S. Dist. LEXIS 40799, *17 (W.D. Wisc. 2013)(collecting cass
CE Design Ltd. v. King Architectural Metals, 687 F.3d 721, 728
OTOK /AN HAMMOONBFSNNAY3I G2 6
which is the analogous defense und&27(b)(1)(C)) of the TCPA
addressing facsimile advertisements).
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A dWe expect that responsible callers, cognizant of their duty to
ensure that they have prior express consent under the TCPA and
their burden to prove that they have such consent, will maintain
LINP LISNJ 60dza Ay Saa NAReNRtEr ofiRNESO | A
and Regs. Implementing the TCPA of 12015 FCC LEXIS 1586,
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CONSENT COMMON ISSUE?

A Should not be an issue that defeats certification in Telemarketing calls/texts.

A May defeat class certification for other types, but examination of records may be
sufficient.

A Courts have found consent is a common isSee e.g. Manno v. Healthcare
Revenue Recovery Graup HYy @ COPwP5d c1tnx cyc o0{ &
defendants also contend that the mere act of tendering a phone number to an
admissions clerk at the time of medical care constitutes consent per se, this
argument whatever its validity, does not defeaimmonality);

A Agne 286 F.R.D. at 567, 570 (finding consent to be a common issue);
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A Mitchemv. lllinois Collection Service, |i010 U, S, Dist. LEXIS 76581, *15 (N,D.
Lttt HAMNO O0a. SO dza § RSTFSYRI vy Aa OF
not, under plaintiff's theory, consent to its calls, an appropriately tailored class _
definition could make consent a clagsh RS> y20 |y kefRoODAR
Sterr HAaMn ! ®{d 5A&GD [ 9- L{ Mt dndg I (i
presented applies to the class at large . . . at this stage in the litigation, it appea
that consent will be proved or dlsproved on evidence and theories applicable to
0KS SYUuGANBE Ofl & dé0
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ASCERTAINABILITY

A Not Unique to TCPA.

A Mullins v. Direct Digital, LLG 2015 U.S. App. LEXIS 13071, *23 (7th Cir. July
28, 2015), 23 (AWhen c¢class members' n
with reasonable effort, notice can be accomplished bydiasts mail\When that is

not possible, courts may use alternative means such as notice through third partie
paid advertising, and/or posting in places frequented by class members, all without
of fending due process. 0) ;

Keogh Law, Ltd.

AInByrd v. Ata20050\8. 47276133 Ci015. TheThird Circuit
reversed a decision denying class certification on ascertainability grounds after
concluding that the District Court conflated its ascertainability analysis with the
explicit requirements of Rul23 The Court emphasized ascertainability is distinct
from Rule 2306s oftdhretrg o xigauti sy eanfe nttsh ea nfd
class is 6defined with reference to o
administratively feasible mechanism for determining whether putative class membe
fall within t By« 2@lbWIs132761& &tt3ni t i on. O
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ASCERTAINABILITY UNDER TCPA

A Numerous courts have found TCPA classes to be ascertainable when relying o
third parties to identify class memberSxpert may be needed.

A Seee.g. Amer. Copper & Brass v. Lake City Indust. Pr8814 U.S. App. LEXIS
12921, *12 (6th Cir. 2014) (nthe f a
ascertainabi | Bootly2015& & .Dist LEXIS 40779 at )9,
(finding class to be ascertainabl e
records, such as telephone carrier records and reverse look up directories, to
il dentify class members ndKrestsnlseanthis
F. Supp.3d at 1303 (fi nd| ng cl-Mabde t O
calling |ists can be used t dargin&ignnt i =
Sys. v. Preferred Chiropractic Gt679 F.Supp.2d 894, 9978 (N.D. Ill. 2010) S
(Never fax number represents a s ub BB
to those fax numbers will consequently make it possible to match names and ks
other relevant information through the numbers themselves is the definitive
answer to the fallacious [1 dentGM.i c

Sign, Inc. v. Finish Thompson, INn2009 U.S. Dist. LEXIS 73869, *11, 23 (N.D.
lIl. 2009) (finding a TCPA class to be ascertainable in similar circumstances
because AGM Sign can use the fax nu
the i dentity and contact GiMnSigo memat i o
Franklin Bank, S.S5.82008 U.S. Dist. LEXIS 79827, *7 (N.D. lll. 2008)

(A Though the 1 ogs do not definitive
without further investigation on the part of class counsel, they provide enough
i nformation to enable counsel to | o

[20])




ON BEHALF OF LIABILITY
Strict vs. Vicarious Liability

2008 FCOrders Previously held: Pariyn whose behal a telephone solicitation is
made bearailtimate responsibility for any violations of the TCPA.

2013 FCC Ruling hettht ithe prohibitions contained in section 227(b) incorporate t
federal common law of agency and that such vicarious liability principles reasonal
I ROy OS (KS F200FFECRradatpi K 3%/ t ! PE

Keogh Law, Ltd.

t fFAYOATT QanrdJEBA3FERRE. 558 (Jan.K4 ) 2008) Imposes strict |
for debt collection calls and 2013 order does not change this.

The 2015 Order does not seem to impact either position.

(0]



Vicarious Liability- AGENCY

Gomez. CampbelEwald Cq.2014 U.S. App. LEXIS 18019 (9th Cir. 2014)
Confirmed FCC authority that vicarious liability is imposed under federal
common law principles of agency for violations of either section 227(b) o
section 227(c) that are committed by thighrty telemarketers.

Thomas v. Taco Bell Cqrp014 U.S. App. LEXIS 12547 (9th Cir. Cal. 2014) (Unpubl
Vicarious liability requires: 1. acted as agent; 2 Defendant controlled or ha
the right to control themthe manner and means of the text message
campaign they conducted. In this case, the control ascisedoy the
[Chicago] Association, babt TB
Ratification still requires an agency relationship first.
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To provide guidance, the 2013 Order stated:

G I LILJ-adtB®gfyimay be supported by evidence that the seller allows the outside
sales entity access to information and systems that normally would be within the

a St exslwskecontrol, including: access to detailed information regarding the
nature and pricing of thé& S f Ppr&dNAB &nd services or to the S f tuStdIRRE
information. The ability by the outside sales entity to enter consumer information int
thead St SaeddRéustomer systems, as well as the authority to us@ tBef frasldNQ
name, trademark and service mark may alsdNd® f S @I y (1 ®€. 1% f46o h

daseller may be bound by the unauthorized conduct of a telemarketer if the seller is
aware of ongoing conduct encompassing humerous acts by the telemarketer and t
seller fails to terminate, or, in some circumstances, promotes or celebrates the
telemarketeie Id at p. 14, n. 104.

Keogh Law, Ltd.

In summary, the FCC stated thatve see no reason that a seller should not be liable
under [227(b)] for calls made by a thipéirty telemarketemwhen it has authorized
that telemarketer to market its goods or servides LY¢#7 (emplasis added).

[32)

Dish Network, L.L.C. v. F&52 Fed. Appx. 1 (D.C. Cir. 2pIhe FCC agrees that the
"guidance" in question has no binding effect aourts, that it is not entitled to
deference.



BakerHostetler
I

Defending Class Certification
In TCPA Class Actions

Paul Karlsgodt, Esq.
pkarlsgodt@Dbakerlaw.com




Key Issues in TCPA Class
Actions

BakerHostetler
I

A Old Issues

State statutes barring class actions for statutory
damages or penalties

Superiority/suitability

A Hot Issues in 2015

Consent/Waiver

Ascertainabllity

|s the Communication Covered?
Picking off/Mootness (Campbell-Ewalt)
Standing (Spokeo)

_



No Class Actions for Statutory
Penalties?

BakerHostetler
I

A Shady Grove Orthopedic Associates, P.A. v. Allstate Ins. Co., 130 S. Ct.
4131 (2010) (New York prohibition on class actions was a procedural
rule not applicable in federal courts sitting in diversity jurisdiction).

A Holster v. Gatco, Inc., 618 F.3d 214 (2d Cir. 2010) (A2 2 7 ( b ) ( 3)
delegation by Congress to the states of considerable power to
determine which causes of action lie underthe TCPAO0 a
New York statutedbs prohibiti
In TCPA cases as a matter of federal law).

A Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 740, 745 (2012) (federal
guestion jurisdiction exists over TCPA claims).

A Federal courts following Mims interpret it as implicitly overruling
Holster. Eg.,Bai s Yaakov of Spring Val,l e
Civ. No. 11-00011 (D.N.J., Oct. 27, 2012) (collecting cases); Bank v.
Independence Energy Group LLC, No. 13-1746-cv (2d Cir. Dec. 3,
2013) (vacating and remanding di st
based on A901(b)).

A American Copper & Brass, Inc. v. Lake City Industrial Products, Inc.,
No. 13-2605, (6th Cir. 2014) (reaching similar conclusion under
Michigan law).

_

nd t he
on on



Superiority/Suitability

BakerHostetler
I

A Know your jurisdiction
T TCPA precedent (may not be dispositive because many jurisdictions are split).
T Local small claims procedures.

A Class actions not superior given availability of statutory damages

T Local Baking Prods., Inc. v. Kosher Bagel Munch, Inc., 421 N.J. Super. 268, 23 A.3d 469,
4731 77 (N.J. Super. Ct. App. Div. 2011) (summarizing cases from various jurisdictions and
holding that class actions were not superior because a small claims case can be brought in
New Jersey for far less than $500).
A Superiority can be met in TCPA cases

T A&L Industries Inc. v. P. Cipollini Inc., No. 2:12-cv-07598 (D.N.J. Oct. 2, 2013) (unpublished)
(criticizing Local Baking Products and citing contrary federal cases).

T Reliable Money Order, Inc. v. McKnight Sales Co., Inc., 281 F.R.D. 327 (E.D. Wis. 2012)
(reaching opposite conclusion based in part on the absence of express statutory language
precluding class actions).

A The argument that potentially annihilating exposure makes class action not
superior is out of favor
T See, e.g., Critchfield Physical Therapy v. Taranto Group, Inc., 263 P.3d 767 (Kan. 2011).
A Due process
T Al ternative to superiority argument when t}

i May not be ripe until after class certification or even until after judgment. See Parker v. Time
Warner Enter. Co., 331 F.3d 13, 21-22 (2d Cir. 2003).

_



Consent as an Individualized
Issue of Fact

BakerHostetler
I

A General standard

T In TCPA actions, fi ¢ | eedifgcation is warranted only whenthe 6 u ni g u ef a paaticutars C
case indicate that individual adjudication of the pivotal element of prior express consent is
unnec e sGoanelly v. Blilton Grand Vacations Co., LLC, --- FR.D. ----, 2013 WL
5835414, *2 (S.D.Cal. Oct. 29, 2013) (holding that variations in circumstances in which
customers provided cell phone numbers precluded classwide determination of consent
iIssues) (quoting Gene & Gene LLC v. BioPay LLC, 541 F.3d 318, 326 (5th Cir. 2008)).

A But note the impact of the 2013 FCC Guidelines:
T Requiring hnpritenconsxmntesgs or tel emarketing
T Making the caller responsible for proving that prior express written consent was given.

A Wrong number as a defense?

T Soppet v. Enhanced Recovery Co., LLC, 679 F.3d 637 (7th Cir. 2012) (consent applies to
the person, not the number).

A Other Consent Issues

T See Fini v. Dish Network L.L.C., --- F. Supp. 2d ----, 2013 WL 3815627, *8 (M.D. Fla. Mar.
6, 2013) (finding a question of fact about whether the plaintiff or her husband was the
Afactual o recipient of the call).

T Mais v. Gulf Coast Collection Bureau, Inc., No. 13-14008 (11" Ci r . Sep't 29,
consent sufficient for call made to husband even though consent obtained through
intermediary).

T Stephen M. Hill v. Homeward Residential, Inc., No. 14-4168 (6th Cir. Aug. 21, 2015)
(appeal of jury verdict for defendant, jury instruction reflects fact- -specific mquwy)

_



Consent as an Individualized
Issue of Fact: Practical Questions

BakerHostetler
I

Is it possible to distinguish those who consented from those
who d?2 dnot

Who made the calls? Were multiple platforms used?
How do you tell if the call was to the person who consented?

Towhichof t he consenting consume
made?

When was the telephone number obtained?
How was the telephone number obtained?
Who answered the phone?

Was the call for debt collection purposes or marketing
purposes?

Was the call to a cell phone or to a land line?

For post-October 2013 telemarketing calls
I Was the consent in writing?
I Does the defendant have proof?

_

ToTo  ToTo o Po  DoTo o I



Class Certification Decisions
Turning on Questions of Consent

BakerHostetler
I

A Class certification denied

I Shamblin v. Obama, No. 13-cv-2428, 2015 U.S. Dist. LEXIS 54849
(M.D. Fla. April 27, 2015) (no common way to determine consent, and
no way to determine whether number was assigned to a mobile
number at the time of the call).

I Balthazor v. Central Credit Services, Inc., et al., No. 10-62435-ClV,
2012 WL 6725872 (S.D. Fla., Dec. 27, 2012) (holding that providing a
telephone number to a debt collector can be consent to call that
number, and summarizing cases coming to similar conclusion).

i Connelly v. Hilton Grand Vacations Co., LLC, No. 12CV599 JLS
(MDD) (S.D. Cal. Oct. 29,2013) ( pl ai nt i f f s faaiadlee d
theory employing generallzed proof to establish liability with respect to
the class involved. 0 ) .

A Class certification granted

i Meyer v. Portfolio Recovery Associates, LLC, 696 F.3d 943 (9" Cir.
2012) (as amended) (FCC rule requires express consent in advance
and the defendant ndid not show a
consent was given before the call was placedo ) .

_



Ascertainability
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A Granting Class Certification

T Birchmeier v. Caribbean Cruise Line, Inc., Case No. 12 C4069 (N.D. lll. ) ( fi pneedli nt
not establish that the people who received the calls at the numbers on the list of 930,000
were the actual subscribers; the fact that they received calls is enough to permit them to
sue. 0) .

A Denying Class Certification
T Zarichny v. Complete Payment, No. 2:14-cv-03197 (E.D. Pa. Jan. 21, 2015) (striking class
all egations because proposed class was | mp

T Balschmiter v. TD Auto Fin. LLC, No. 13-cv-1186 (E.D. Wisc. Nov. 20, 2014) (denying
class certification because plaintiffos so
consent and because of ascertainabilitypr obl ems associ ated with
process).

T Brey Corp. (t/a Hobby Works) v. LQ Management LLC, No. 11-cv-00718 (D. Md. Jan. 29,
2014) (denying class certification on ascertainability grounds because individual class
members would have to submit affidavits claiming that they received offending faxes).

A Additional Discovery Required

T Smith v. State Farm Mutual Automobile Insurance Co., No. 1:13-cv-02018 (N.D. lll., Jan.
13, 2015) (refusing to strike class allegations on the ground that the proposed class was
an i mpermissible Afailsafeodo class and perm

A Numerosity/Ascertainability in third party/agency cases
T Does the defendant have custody orcontrolover ageht 6s dat a

I
S

_



Picking Off/Mootness

BakerHostetler
I

A Unaccepted Offer Of Judgment Does Not Moot Claim

Diaz v. First American Home Buyers Protection Corp. (9t Cir. Oct. 4,
2013).

Chapman v. First Index, Inc., Nos. 14-2773 & 14-2775 (7th Cir. Aug. 6,
2015) (overruling Damasco v. Clearwire Corp., 662 F. 3d 891 (7t Cir.
2011)).

Bais Yaakov of Spring Valley v. Act, Inc., No. 14-1789 (1st Cir. Aug. 21,
2015).

A Supreme Court Cases

Campbell-Ewald Company v. Gomez, No. 14-857 (S. Ct.)T To be
decided this coming term.

Genesis HealthCare Corp. v. Symczyk, No. 11-1059 (Apr. 16, 2013)
A 1tdés moot iif itds moot .

A Mootness question left to the lower courts.

A Mey v. Frontier Communications Corp., No. 3:13-cv-01191 (D.
Conn. Nov. 18, 2014)

Settlement offer was not an offer of judgment.

_



Standing
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A Spokeo, Inc. v. Robins, No. 13-1339 (S. Ct.)

I Does plaintiff have standing to pursue statutory
damages in the absence of actual injury?

I Some lower courts are agreeing to stay proceedings
In cases seeking statutory damages pending a ruling
In Spokeo. See, e.qg., Boise v. Ace USA, Inc., No.
15-Civ-21264 (S.D. Fla. July 6, 2015).

A Other Standing Issues:

I Cellco Partnership v. Wilcrest Health Care
Management Inc., No. 09-3534, 2012 WL 1638056
(D.N.J. 2012) (businesses that were not intended
recipients not within the zone of interests protected).

_



Is the Communication Covered?
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A Calls using live operators
I Do Not Call Registry
A Company-Specific
A National Do Not Call List
A ATDS Issues

| Luna v. Shac, LLC, No. 14-cv-00607-HRL (N.D. Cal. Aug. 19, 2015)
(human intervention prevented system from being ATDS under the TCPA).

I Glauser v. GroupMe, Inc., No. C 11-2584 PJH (N.D. Cal. February 4,
2015) (ATDS must have present capacity to dial without human
intervention).

I Derby v. AOL Inc., No. 5:15-cv-00452, (N.D. Cal. Jun. 1, 2015) (wrong
number by user of messaging system constituted human intervention
sufficient to preclude finding that system was ATDS).

A Non-residential lines

I Bankv. Independence Energy Group LLC, No. 1:12-cv-01369 (E.D.N.Y.
Oct. 2, 2014) (identifying potential factual issues).

A Noncommercial calls to land lines
I E.g. nonprofit, informational calls.
I Note distinction between mobile phones and land lines.

_



Other Issues/Defenses
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A Statutes of Limitation
T Ewing Indus. Corp. v. Bob Wines Nursery, Inc., No. 14-13842 (11th Cir. Aug. 3, 2015)
(no Apiggybackingo of class gctions to av
A Constitutionality of FCC Regulations

T Nack v. Walburg, No. 11-1460 (8th Cir. May 21, 2012) (raising questions about the
FCCOs authority).

T Murphy v. DCI Biologicals Orlando, LLC, No. 14-10414 (11th Cir. Aug. 20, 2015); Mais
v. Gulf Coast Collection Bureau, Inc., No. 13-14008 (11% Cir. Sept. 29, 2014) (finding
that FCC interpretation cannot be challenged outside of rulemaking).
A First amendment
T Gomez v. Campbell-Ewald Co., No. 13-55486 (9t Cir. Sept. 19, 2014) (rejecting
challenge).
A Arbitration Agreements

i Andermann v. Sprint Spectrum LP, No.14-3478 (7" Cir. May 11, 2015) (arbitration
agreement valid despite assignment of interest by original company).

i Knutson v. Sirius XM Radio Inc., No. 12-56120 (9t Cir. Nov. 10, 2014) (finding
arbitration agreement invalid).

A Typicality and Adequacy

i Labou v. Cellco Partnership, 2014 WL 824225 (E.D. Cal. March 3, 2014) (denying
certification because plaintiff was not a Verizon customer and therefore was not typical
of the class and unique factual issues made the plaintiff an inadequate representative).

_



Practical Considerations
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A CAFA Do you really want to remove?

A Settlementi Dondt assume p
counsel is holding out for a huge payday.

A E-discovery i Preservation of recordings,
consent data 1 failure to preserve could
result in sanctions affecting class
certification defenses.

_
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