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Tips for Optimal Quality FOR LIVE EVENT ONLY

Sound Quality

If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-869-6667 and enter your PIN when prompted. Otherwise, please

send us a chat or e-mail sound@straffordpub.com immediately so we can address
the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

Strafford



Continuing Education Credits FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.

For additional information about continuing education, callusat1 -800-926-7926
ext. 2.
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Program Materials FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:

A Click on the ~ symbol next to oConferenc
hand column on your screen.

A Click on the tab | abeled Oo0Handoutso that
PDF of the slides for today's program.

A Double click on the PDF and a separate page will open.
A Print the slides by clicking on the printer icon.
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Prosecuting TCPA Class Actions

Jennifer Rust Murray
jmurray@terrellmarshall.com
Terrell Marshall Law Group PLLC
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BASIC CLAIMS

* Federal Do Not Call =47 U.S.C. § 227(c)(1) & (c)(5)

* Internal (company specific) Do Not Call —47 U.S.C. § 227(c)(1) & (c)(5)
« ATDS -- 47 U.S.C. § 227(b)(1)(A)(iii) & (b)(3)

* Pre-recorded Message (Robocalls) —47 U.S.C. § 227(b)(1)(B) & (b)(3)

* Junk Faxes —47 U.S.C. § 227(b)(1)(C) & (b)(3)



Sources of Authority

 Statutes
* Regulations
* FCC Orders
* Caselaw

BUT BEWARE: The D.C. Circuit can set aside certain aspects of FCC
Orders and recently did so in the long-awaited ACA International
decision.




Stages of a TCPA Class Action

* The well-pleaded complaint
* Discovery

* Class certification

* Class notice

e Summary judgment

* Trial
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The Well-Pleaded Class Action Complaint

* Make sure you have a strong proposed class representative.

* Choose the right Defendant(s) and understand how they are liable
* Directly liable? Vicariously liable? Individually liable?

* Choose the right claims

* Clearly describe how the calls were placed, by whom, and the content of
the calls, texts or faxes

* Avoid a Spokeo motion— plead particularized harm/injury
* Use language that reflects the language of the statute

* Avoid pleading a failsafe class — consent is an affirmative defense not an
element

* Include any evidence of willfulness



Discovery in TCPA Cases

* Take Rule 26(f) seriously and use it to honestly figure out the most efficient
way to prosecute the case.

* Find the calling data—learn the types of systems the defendant uses and
where calling data is stored.

* Send third-party subpoenas—time if of the essence to preserve data.

* Do you need email? Email often is essential to prove vicarious liability and
willfulness.

* Don’t be afraid to aggressively pursue discovery—do not risk waiver.

See City Select Auto Sales Inc. v. BMW Bank of N. Am., 867 F.3d 434,437,n. 1
(3rd Cir. 2017) (vacating denial of class certification in part because during
discovery plaintiff was the opportunity to demonstrate whether a reliable,
administratively feasible method of ascertaining the class exists).
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Common Issues for Class Certification

The predominance analysis "begslns of course, with the elements of the underlying action.” Erica
P. John Fund, Inc. v. Halliburton, 563 U.S. 804, 809 (2011).

Cell Phone Claims
* Did the defendants place calls to cell phones?
* |sthe equipment atissue an ATDS as defined by the statute or did defendants use a pre-recorded voice?

* |s the defendant directly liable? Vicariously liable? Individually liable? See Makaron v. Enagic USA, Inc., ---
F.R.D.---, 2018 WL 1311400, at *5 (C.D. Cal. March 13, 2018)Ywhether defendant vicariously lia ble for calls of
telemarketer would predominate at trial).

DNC Claims

* Did the defendants place calls to residential telephone numbers registered with the National Do-Not-Call
Registry for at least 31 days?

* Did the class member receive two or more such calls within a 12-month period?
* Were the calls answered?

PRACTICE TIP: RETAIN AN EXPERT
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TCPA Class Certification: Key Issues for 2018

* Ascertainability: Consider limiting your class definition to the
available records.

* City Select Auto Sales Inc. v. BMW Bank of N. Am. Inc., 867 F.3d 434 (2017)
(class ascertainable where plaintiff defined the class with reference to a
specific database that included businesses that may have been sent faxes;
court noted that persons who were injured but not in the database simply
would not be bound by the judgment and any issues regarding whether a
person had actually received a fax could be resolved by affidavit).

» City Select concurring opinion: Judge Fuentes notes that the Second, Sixth,
Seventh, and Ninth Circuits all have rejected the requirement of a “reliable,
administratively feasible” mechanism to identify class members and observes
that the Third Circuit’s requirement encourages the failure to retain records
that might allow class members to be ascertained.
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2018 Class Certification Issues

 Ascertainability continued...BUT SEE

* Sandusky Wellness Ctr, LLC v. ASD Specialty Healthcare, Inc., 863 F.3d 460 (6th
Cir. 2017) (affirming denial of class certification on the ground that no
administratively feasible method of ascertaining the class is available because
fax logs no longer existed and no indication class members would be able to
reliably recollect a fax they received seven years earlier).

* PRACTICETIP: Do not sit on your rights. Sue early and pursue
calling/texting/faxing data aggressively.
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2018 Class Certification Issues

* Consent—do issues of consent exist and can they be managed?

» Sandusky Wellness Ctr, LLC v. ASD Specialty Healthcare, Inc., 863 F.3d 460 (6th
Cir. 2017) (affirming denial of class certification because identifying
individuals who had consented “would require manually cross-checking
450,000 potential consent forms against the 53,502 potential class members”
and such an undertaking would be a “tangible reality for the district court”).

* PRACTICE TIP: Consider pointing out that the district court would not need to
perform this cross check. Plaintiffs and/or their experts could perform this
analysis and create a summary exhibit for the trier of fact.

* ADDITIONAL PRACTICE TIP: Perform this work BEFORE class certification.
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2018 Class Certification Issues

* Consent—after 2013 prior express written consent is required

* Blow v. Bijora, Inc., 855 F.3d 793 (7th Cir. 2017) (holding plaintiff consented to calls
where she gave her telephone number to defendant while signing up 2009 or 2010
for a “frequent buyer card” and she texted AKIRA to defendant’s short code in order
to opt in to defendant’s text program).

* BUT the texts at issue in Blow v. Bijora, Inc. were sent before the FCC ruled in 2012
that effective October 2013 prior express written consent is required for consent to
receive telemarketing calls. Thus, its holding won’t apply to texts sent after this date.

* Van Patten v. Vertical Fitness Group, LLC, 847 F.3d 1037 (9th Cir. 2017) (affirming
district court’s decision that plaintiff consented to calls placed before 2013 law
change).
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TCPA Class Actions —You’ve certified the class.
Now what?

Sending Class Notice
* Retain a class action administrator.

* Review the class data you obtained in discovery.
* Do you have names? Mailing addresses? Email addresses?
* Do you have telephone numbers only?
* Are there any unidentified class members?

* Devise a notice plan.
* Direct notice is preferable—mail or email.
* Supplemental publication notice might be necessary.
* Give folks sufficient time to opt out.

* Present your plan to the Court for approval.
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Summary Judgment

* Goal: Narrow the issues for trial.

* Create a proof chart.
* Qutline the elements
* |dentify the evidence for each element (documents, fact witnesses, expert)

* Assess whether you need additional discovery and don’t be afraid to
ask the court for it.

* Prepare for the defendant’s motion.
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ACA International v. FCC,
885 F.3d 687 (D.C. Cir. 2018)

* Petitioners sought review of the FCC’s 2015 order in which the FCC
sought to clarify various aspects of the TCPA. Petitioners challenged:

* Definition of ATDS: Which sorts of automated dialing equipment are subject
to the TCPA’s restrictions on unconsented calls?

* Reassighed Numbers: When a caller obtains a party’s consent, does a call
nonetheless violate the TCPA if, unbeknownstto the caller, the consenting
party’s wireless number has been reassigned to a different person who has
not given consent?

* Revocation of Consent: How may a consenting party revoke her consent?

* Healthcare Exemption: Did the Commission too narrowly fashion an
exemption from the TCPA’s consent requirement for certain healthcare-
related calls?
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ACA International v. FCC

 What did ACA International do?

* ATDS Definition: Set aside the FCC’s efforts in its 2015 order to clarify the
types of calling equipment that can be considered an ATDS under the TCPA.

* Reassigned Numbers: Vacated the agency’s approach to reassigned numbers
finding that the FCC’s approach, which allowed a caller one “safe harbor” call
to determine whether the called party was the person who had consentedto
the call, was arbitrary and capricious.

* Revocation: Upheld the FCC’s approach to revocation, finding that a party
may revoke consent through any reasonable means.

* Healthcare Call Exemption: Sustained the scope of the agency’s exemption
for time-sensitive health care calls.
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ACA International v. FCC

* What did ACA International not do?

* Did not set aside the FCC’s prior rulings—the only ruling under review
was the 2015 ruling.

 Did not define the functions that would qualify calling equipment as
an “ATDS.

* Did not overrule prior circuit level decisions to the extent they did not
rely on the FCC’s 2015 ruling.

* Did not hold that a dialer must be capable of random or sequential
number generation to be considered an ATDS.
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What’s next after ACA International?

* Expect courts to analyze the plain-language of the statute.

* Expect courts to rely on circuit-level decisions that pre-date the FCC’s
2015 ruling.

e Expect further rulemaking from the FCC

* FCC already has soughtinput about how to address the “reassigned number
issue. See In the Matter of Advanced Methods to Target and Eliminate
Unlawful Robocalls, CG Docket No. 17-59, FCC 18-31, 2018 WL 1452721 (F.C.C.
Mar. 23, 2018)

* FCC may seek input on establishing a rule regarding autodialers.
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VICARIOUS EIABIEIET
UNDER THE TCPA

SAILEY GLASSER [T




BOTTOM LINE:

A company can be held liable for illegal calls made for its
benefit, evenif it did not actually place the calls itself. Vicarious
liability under the TCPA is governed by common-law agency
principles, and determined based on the entire relationship
between the defendant and the third-party caller.

Agency disclaimers, instructions not to violate the law, and  /
similar measures are not enough. Courts look fo acftions, not, 7
words, to decide whether a defendant will be held wcorlously
liable for a third party’'s TCPA violations. '
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