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How To Use This Index

This reference index contains every case reported in 2011 in Texas Insurance Law & Litigation
Alert. The index is organized into three sections:

Section A - Cases Reported, by Parties
The parties in the style of each case are listed in alphabetical order, by both plantiff and defendant.

Section B - Cases Reported, by Jurisdiction
Each case is listed under the court jurisdiction in which the case was decided. First listed are the
federal appellate courts, e.g., the U.S. Supreme Court and the circuit court. Next listed are the
state’s appellate courts and the federal district courts.

For the A and B sections, the case name is followed by the page number on which the case begins.

Section C - Subject Matter Index

This section is organized alphabetically by major headings, and within each major heading by
sub-topics. Topics are followed by references to the relevant case(s). Cases are cited to the page

number on which the case begins.
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ACCIDENTAL DEATH Exclusions

Bad faith 16 Employee indemnity 116
Beneficiaries 93 of Insured’s son 94
Breach of contract 114 Intentional acts, manslaughter conviction 38
ERISA 16 Named driver 216
Exclusions Indemnity 138
Heart attack or stroke 16 Settlements
Illness 114 Failure to settle within policy limits 84
Intentional acts 81 Hospital lien 72
Preexisting condition 26 Underinsurance 49
Fall as cause of death 69 Breach of contract 128
Policy limits, “principal sum” 170 Recorded phone call as written offer 80
ADDITIONAL INSURED BAD FAITH
Commercial liability 116 Accidental death exclusions 16
Duty to defend 136 Agents, insurer agent office relocation conditions 84
Indemnity 47 Business liability 149, 158
AGENTS Excess 151

Homeowners 17, 137

Hurricane litigation 17, 57, 58, 137, 150
Property 18, 57, 58

Workers” compensation 150, 218

Apparent authority 161
Bad faith 84
Breach of contract 159
Insurer agent office relocation conditions 84
Commissions, life policy rescission 92 BENEFICIARIES
Fraud Accidental death 93
License revocation 217
Life insurer liability for agent’s fraud 161
Misrepresentation 27, 84
Negligence 159

BOND REQUIREMENTS
Arbitration, suit against auditor of insured 47
Indemnity 114

ALL RISK INSURANCE BRiiCiixg; gngll'“l‘fT
see also EXCESS INSURANCE
Agents 159

Breach of contract 197

. e Insurer agent office relocation conditions 84
Hurricane litigation 197

All risk, hurricane litigation 197

ANTITRUST Auto 94
Health, provider suit against competitor and insurer 171 Attorneys’ fees, $0 3
APPRAISAL Failure to settle within policy limits 84

Underinsurance 128
Business interruption 71
Business liability 94, 149
Class action 172
Commercial liability 105, 125
Disability 183

Flood, hurricane litigation 196
Homeowners 115
Hurricane litigation 70
Fraud 17
Property, waiver of right to 103, 125

ARBITRATION Limitations clause 161
Bond issuer suit against auditor of insured 47 Excess 4
Federal Arbitration Act reverse preempted 36 Health 104
Workers’ comp insolvency, auditor’s claim 36 Homeowners 104, 115

Hail damage litigation 172
Hurricane litigation 17, 70, 82, 171
Life 114
Professional liability 173, 186
Property 18, 70, 103, 124, 125

ASSIGNMENT
Business liability, anti-assignment provision 93
Homeowners, law firm assignee settlement portion
entitlement 172

ATTORNEYS’ FEES Hurricane litigation 58, 71
Auto, $0 award 3 Release as barring claim 173
Insurer failure to pay own attorney 136 Title 125
AUTO INSURANCE Workers’ compensation, provider claim against insurer 186
Attorneys’ fees, $0 award 3 BUSINESS INSURANCE/COMMERCIAL LIABILITY
Breach of contract 3, 84, 94 Additional insured 116
Underinsurance 128 Indemnity 47
Claims services provider liability for insurer’s obligations 127 Allocation of coverage 81
Defamation, repair shop suit against insurer 172 Excess 148
Duty to defend 127 Asbestos litigation 82

Bankruptcy plan challenge 196
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Assignment, anti-assignment provision 93
Bad faith 149, 158
Breach of contract 94, 105, 124, 149
Car lot per vehicle deductible 114
Construction defects 16, 105, 194
Duty to defend 148
Duty to defend 2, 16, 26, 36, 46, 56, 102, 106, 116, 126, 127,
182,216
Additional insured 136
Advertising 139
Asbestos litigation 82
Construction defects 105, 148, 194
Excess
Allocation of coverage 148
Indemnity 160
Exclusions
Assault and battery 2, 36, 46, 216
“Contractual liability” 105
Dramshop 170
Employee injury 136
Health hazards 136
Impaired property 38
Intentional acts 126
“Penalties” 105
Pollution 71, 102, 182
Punitive damages 195
Subcontractor 117
Subsidence 81
Your product 38
Your work 94, 174, 196
Fraud, buy-back agreement 106
Garage policy, loss while being delivered 162
Hurricane litigation 162
Indemnity 16, 82, 102, 105, 175, 194, 196
Additional insured 47
Construction defects 93
Excess 160
Liquor liability policy 170
Misrepresentation 27
Applications 16
Pollution policy, excess insurer indemnity claim 83
Standing to sue, bankruptcy plan challenge 196
Subrogation 148

BUSINESS INTERRUPTION
Breach of contract 71
Excess 182
Hurricane litigation 71

CLASS ACTION
Breach of contract 172
Homeowners
Hail damage litigation 172
Premiums, credit-scoring use 117
Life, phony tax shelter fraud 174
Property, hurricane litigation 3

CONSTITUTIONAL LAW/RIGHTS
Health, city ordinance barring domestic partner benefits 37
Patient Protection and Affordable Care Act 69

CONSTRUCTION DEFECTS
“Contractual liability” exclusion 105
Duty to defend 16, 105, 148

Business liability 194
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Allocation 81

Asbestos litigation 82
Insurer challenge to insured bankruptcy plan 196

Hurricane litigation 3, 17, 58, 71, 82, 125, 137, 150, 162, 171,
175, 184, 196, 197
Named windstorm deductible 57

Potentiality 16, 18, 28, 38, 46, 48, 49, 69, 72, 96, 104, 105, 106,
117, 126, 127, 136, 138, 139, 148, 150, 151, 160, 162, 174,
175, 185, 194, 196, 197, 216, 217

DEFAMATION
Auto, repair shop suit against insurer 172

DIRECTORS AND OFFICERS INSURANCE
Duty to defend 80
Nonprofit 80

DISABILITY BENEFITS
Breach of contract 183
Limitations clause 161
ERISA 139,217
Misrepresentation 183
Plan administrator conflict of interest 217
Settlements 48
Termination 72

DISCRIMINATION
City ordinance barring domestic partner benefits 37
Homeowners premiums, credit-scoring use 117

DUTY TO DEFEND
Auto 127
Business liability 2, 26, 36, 46, 56, 102, 106, 127, 182, 196, 216
Advertising 139
Asbestos litigation 82
Commercial liability 2, 16, 116, 126, 148
Additional insured 116, 136
Construction defects 105
Construction defects 16
Directors and officers, nonprofit 80
Excess 26, 46,95, 151
Homeowners, slave labor claims 46
Professional liability 173
Conflict of interest, choice of counsel 218
Public liability 184

ERISA
Disability 139, 217
Health 18
Facility suit against insurer 219
Life 28
Workers’ comp, preemption of employer’s indemnity claim 59

EVIDENCE
Discovery, health 18

EXCESS INSURANCE
Allocation of coverage 148
Bad faith 151
Breach of contract 4
Business interruption 182
Business liability 160
Duty to defend 26, 95, 151
Slave labor claims 46
Exclusions, liability assumed by contract 4
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Indemnity 151, 160
Recovery from pollution insurer 83
Marine 183
Subrogation 148
Unjust enrichment 183

EXCLUSIONS
Accidental death
Heart attack or stroke 16
Intentional acts 81
Preexisting condition 26
Auto
Employee indemnity 116
of Insured’s son 94
Intentional acts, manslaughter conviction 38
Named driver 216
Business liability
Assault and battery 36, 46, 216
Impaired property 38
“Penalties” 105
Pollution 102, 182
Subcontractor 117
Subsidence 81
Your product 38
Your work 94, 174, 196
Commercial liability
Assault and battery 2
“Contractual liability” 105
Employee injury 136
Health hazards 136
Intentional acts 126
Pollution 71
Punitive damages 195
Excess, liability assumed by contract 4
Homeowners, named insured 96
Professional liability, sexual misconduct 173
Property
Health hazards 136
Vacancy 70
Public liability, “interrelated wrongs” 184
Title, servitude 185
Workers” compensation
“Bodily injury by disease” 160
Intoxication 139

FLOOD INSURANCE see PROPERTY INSURANCE

FRAUD

Agents

License revocation 217

Life insurer liability for agent’s fraud 161
Commercial liability, buy-back agreement 106
Health, facility suit against insurer 219
Homeowners

Claim settlement checks stolen 104

Hurricane litigation 137

Appraisal 17

Life 102

Liability for agent fraud 161

Tax shelter class action 4, 174

HEALTH INSURANCE
Antitrust, provider suit against competitor and insurer 171
Breach of contract, Medicare HMO 104
City ordinance barring domestic partner benefits constitutionality 37
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ERISA 18
Facility suit against insurer 219
Plan administrator recovery from tortfeasor 2
Fraud, facility suit against insurer 219
Misrepresentation
Failure to pay approved charges 124
Provider claim against insurer 138
Patient Protection and Affordable Care Act constitutionality 69
Policy limits, outpatient chemotherapy 197
RICO 219
Subrogation, ERISA plan administrator recovery from tortfeasor 2
Unjust enrichment, failure to pay approved charges 124

HOMEOWNERS INSURANCE see PROPERTY INSURANCE

INDEMNITY
Auto 116, 138
Business liability 102, 175, 194, 196
Asbestos litigation 82
Construction defects 93
Excess 160
Commercial liability 16
Additional insured 47
Construction defects 105
Excess 95, 151
Business liability 160
Insurer recovery from pollution insurer 83
Marine 162
Surety 114
Title 125
Workers” compensation, ERISA preemption of employer’s claim 59

INSOLVENCY
Homeowners, law firm assignee settlement portion entitlement 172
Workers” compensation 39
Auditor arbitration claim 36

LIENS
Auto settlement 72

LIFE INSURANCE
Agents
Commissions 92
Fraud
Insurer liability for 161
License revocation 217
Bad faith 16
Beneficiaries 93
Breach of contract 114
ERISA 28
Exclusions 16
Intentional acts 81
Preexisting condition 26
Fraud 102
Class action, phony tax shelter 4, 174
Misrepresentation 102
Rescission 95
Mortgage insurance 69
Policy limits, “principal sum” 170
Rescission
Agent commissions 92
Misrepresentation 95

LIMITATIONS CLAUSE
Disability breach of contract 161
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MARINE INSURANCE Breach of contract 18, 58, 70, 71, 103, 124, 125

Excess 183 Release as barring claim 173
Indemnity 162 Exclusions
Policy limits, defense costs as included within 162 Health hazards 136
MISREPRESENTATION Vacancy 70
Flood
Agents 27

Appraisal 196
Hurricane litigation 196
Misrepresentation, reinstatement 184
Negligence 58
Notice 58
Homeowners
Appraisal 17,70, 115
Bad faith 17, 137
Breach of contract 17, 70, 82, 104, 115, 151, 171, 172
Class action 172
Duty to defend slave labor claims 46
Exclusions, named insured 96
Fraud 17, 137
Claim settlement checks stolen 104
Hail damage litigation 172

Insurer agent office relocation conditions 84
Commercial liability 27
Applications 16
Disability 183
Flood reinstatement following hurricane 184
Health
Failure to pay approved charges 124
Provider claim against insurer 138
Homeowners
Applications 151
Rescission 151
Life 102
Class action, tax shelters 174
Rescission 95

NAMED INSUREDS Hurricane litigation 70, 82, 137, 171
Homeowners exclusion 96 Appraisal fraud 17
NEGLIGENCE Lf{w firm asmg'nee settlement portion entitlement 172
Misrepresentation 151
Agents 159 . . .
. . Premiums, credit-scoring use 117
Insurer agent office relocation conditions 84 .
Rescission 151
Flood 58

Hurricane litigation 58, 71, 125, 150, 175, 184, 196
Class action 3
Named windstorm deductible 57

Premiums, flood reinstatement after hurricane 184

Reinstatement after hurricane 184
Health, provider claim against insurer 138
Life, class action, tax shelters 174

NOTICE Standing to sue
Flood 58 Lender-placed property 175
Property 18 Religious association’s 28
Underinsurance, recorded phone call as written offer 80 Title see TITLE INSURANCE
POLICY LIMITS PUBLIC LIABILITY INSURANCE
Accidental death, “principal sum” 170 Duty to defend 184
Health, outpatient chemotherapy 197 “Interrelated wrongs” exclusion 184
Marine, defense costs as included within 162 PUNITIVE DAMAGES
PREEMPTION Commercial liability exclusions 195

ERISA, workers’ comp, employer’s indemnity claim 59
Federal Arbitration Act reverse preempted 36
Workers” compensation for undocumented worker 46

RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS
ACT
Health, facility suit against insurer 219
PREMIUMS
Flood reinstatement after hurricane 184
Homeowners, credit-scoring use 117

REGULATORY ACTION
Agent license revocation, fraud 217
Professional liability, malpractice settlement report to regulators 92
PROFESSIONAL LIABILITY INSURANCE
Breach of contract 173, 186
Duty to defend 173
Conlflict of interest, choice of counsel 218
Exclusions, sexual misconduct 173
Malpractice settlement report to regulators 92
Reservation of rights 218
Settlement enforcement 186

RESCISSION
see also TERMINATION
Agent commissions 92
Homeowners misrepresentation 151
Life
Agent commissions 92
Misrepresentation 95

PROPERTY INSURANCE REii‘?eVS::;Z’fliil‘fy‘G%S
Appraisal 103, 196
Waiver of right to 125 SETTLEMENTS
Bad faith 18, 150 Auto, failure to settle within policy limits 84
Hurricane litigation 57, 58 Auto, hospital lien 72
Disability 48
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Homeowners, law firm assignee settlement portion entitlement 172
Indemnity, excess insurer recovery from pollution insurer 83
Professional liability

Enforcement 186

Malpractice report to regulators 92
Property, release as barring claim 173

STANDING TO SUE
Asbestos litigation, insurer challenge to insured
bankruptcy plan 196
Property
Lender-placed property 175
Religious association’s 28

SUBROGATION
Business liability 148
Excess 148
Health, ERISA plan administrator recovery from tortfeasor 2
Workers’ compensation 39
Provider claim against insurer 186

SURETY
Arbitration, suit against auditor of insured 47
Indemnity 114

TERMINATION
see also RESCISSION
Disability 72

Page C—5 Texas Insurance Law & Litigation Alert

TITLE INSURANCE
Breach of contract 125
Indemnity 125
Servitude exclusion 185

UNDERINSURANCE
Auto 49, 128
Breach of contract 128
Notice, recorded phone call as written offer 80

UNJUST ENRICHMENT
Health, failure to pay approved charges 124
Marine 183

WORKERS’ COMPENSATION
Bad faith 150,218
Breach of contract 186
ERISA preemption of employer’s indemnity claim 59
Evidence, lifetime benefits 185
Exclusions
“Bodily injury by disease” 160
Intoxication 139
Insolvency 39
Auditor arbitration claim 36
Preemption, undocumented worker 46
Subrogation 39
Provider claim against insurer 186
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