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Notice
ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN.
You (and your employees, representatives, or agents) may disclose to any and all persons,
without limitation, the tax treatment or tax structure, or both, of any transaction
described in the associated materials we provide to you, including, but not limited to,
any tax opinions, memoranda, or other tax analyses contained in those materials.
The information contained herein is of a general nature and based on authorities that are
subject to change. Applicability of the information to specific situations should be
determined through consultation with your tax adviser.

Trust Income Tax Reporting
After Tax Reform

Overview of Income Tax Reform Act –
Income Tax for Estates/Trusts
Change in Tax Rates
2017:
Bracket

2019:
Bracket*

Rate

Rate

$0 – $2,550

15%

$0 – $2,600

10%

$2,551 – $5,950

25%

$2,601 – $9,300

24%

$5,951 – $9,050

28%

Tax

$9,051 – $12,400 33%

$9,301 – $12,750 35%

$12,401+

$12,751+

39.6%
Total:

$3,206

Tax

37%
Total:

$3,075

*Subject indexed inflation adjustment for 2020
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Overview of Income Tax Reform Act –
Income Tax for Estates/Trusts


Change to Deduction Rules
–

No miscellaneous itemized deductions

–

$10,000 cap on all state and local income and property taxes except:


foreign taxes claimed in lieu of foreign tax credit



personal property and real property taxes incurred in a trade or
business



personal property and real property taxes incurred for activity
described in Code§212
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Overview of Income Tax Reform Act –
Income Tax for Estates/Trusts


20% Deduction for Business Income of Pass-Through Entity
– Owners, including estate/trust, of LLC, partnership, S Corp, farm, rental
real estate or with Sch C activity receive deduction for 20% of “qualified
business income”
– Deduction is subject to phase-ins and exclusions for “specified services
trades or businesses” business income—doctors, lawyers, accountants,
consultants, etc.
– Applies to REITs and publicly traded partnerships
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Overview of Income Tax Reform Act –
Income Tax for Estates/Trusts


20% Deduction for Business Income of Pass-Through Entity
– Determination of Taxpayer’s Deduction: The taxpayer’s deduction for
the tax year is equal to the sum of
 (1) the lesser of (a) the taxpayer’s combined qualified business
income amount, or (b) an amount equal to 20% of the excess of the
taxpayer’s taxable income over any net capital gain and qualified
cooperative dividends, plus
 (2) the lesser of (a) 20% of qualified cooperative dividends, or (b)
taxable income (reduced by net capital gain).
The taxpayer’s deduction may not exceed the taxpayer’s taxable
income (reduced by net capital gain) for the tax year.
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Overview of Income Tax Reform Act –
Income Tax for Estates/Trusts
 20% Deduction for Business Income of Pass-Through Entity
– Application to Trusts and Estates
 Trusts and estates are eligible for the deduction. The IRS issued regulations
on Feb. 8, 2019 regarding the§199A deduction. Treas. Reg. §1.199A-6(d)
specifically addresses the application of the deduction to trusts and estates.
 The income taxation of the ordinary income of nongrantor trusts and estates
generally depends on the distributable net income (DNI) of the trust or
estate. If the trust or estate retains DNI, it is subject to tax on such income,
but if the trust or estate distributes DNI it may claim an offsetting deduction,
and the income will instead be taxable to the trust's or estate's beneficiary or
beneficiaries.
 The regulations follow this framework and provide that QBI, W-2 wages,
UBIA of qualified property, qualified REIT dividends, and qualified PTP
income are allocated between the trust or estate and each beneficiary based
on the DNI of the trust or estate that is distributed or required to be
distributed to each beneficiary or that is retained by the trust or estate.
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What Is Still Deductible?


State income/property taxes on trust/estate owned assets up to $10,000



State personal property and real property taxes on trust/estate owned trade
or business



State personal property and real property taxes from §212 activity



Income in respect of decedent



Personal casualty and theft loss from presidentially-designated disasters



Charitable distributions for amounts specifically payable or allocable to
charity by will/trust/governing instrument



Amortized bond premiums and OID



Deductions that would be miscellaneous itemized deductions but for§67(e)

11

What Is Still Deductible?


What constitutes a trade or business?
– Rental real estate
– Farming
– Holding real estate for investment?
– Holding stocks/bonds/other personal property for investment?
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What Is Still Deductible?


What constitutes a§212 activity?
 Code§212 permits deductions for expenses related to the production of
income.
 “Activities” that relate to the production of income include managing
federally taxable investments.
– Holding real estate for investment — likely but what if it’s beneficiary
occupied?
– Holding stocks/bonds/other property for investment (so long as it’s
not tax-exempt security) — likely
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What Is Not Deductible?


Investment management fees/commissions



Bundled trustee/executor fees allocable to investment management



Personal casualty and theft loss not resulting from Presidentially-declared
disasters



Safe deposit box rental



IRA fees billed separately



State income taxes and personal/real property taxes over $10,000 unless
personal/real property tax are related to trade/business or§212 activity
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Trustee Fees/Administration Expenses
That Are Still Deductible


Background
– “Above-the-line” deductions — deductions allowed in computing adjusted gross
income (AGI). These deductions are listed out in Code §62(a) (trade/business
deductions, rent/royalty expenses, contribution to retirement plans, alimony, etc.)
– “Below-the-line” deductions or itemized deductions — defined in § 63 (which
defines taxable income) — all deductions not allowed in computing AGI
– Miscellaneous itemized deductions — all itemized deductions, except those listed
in Code § 67(b) (interest, taxes, casualty/theft, charitable, medical, etc.)
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Trustee Fees/Administration Expenses
That Are Still Deductible


Background
– Trustee fees/administration expense are deductible under Code § 212
 Deduction for ordinary and necessary expense related to production of
income, or management and maintenance of property held for production of
income
– Under Code § 67(b) — deductions under Code § 212 are miscellaneous itemized
deductions BUT:
 §67(e) — “For purposes of this section … deduction for costs … which
would not have been incurred if the property were not held in such trust or
estate … shall be treated as allowable in arriving at adjusted gross income”
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Trustee Fees/Administration Expenses
That Are Still Deductible


Background
– New §67(g)
 No miscellaneous itemized deduction shall be allowed for any taxable
year beginning after December 31, 2017, and before January 1, 2026
– IRS Notice 2018-61
 IRS confirmed that §67(e) deductions, claimed by estates and trusts, are
not suspended by§67(g) and remain deductible.

17

Trustee Fees/Administration Expenses
That Are Still Deductible


Grantor Trusts
– NO. These are still treated as miscellaneous itemized deductions.
Reg. §1.67-2T(b)(1); Susan L. Bay, TC Memo 1998-411



Estates, Simple or Complex Trusts
– YES – if unique.
– Items included: “Unique” (or non-investment portion) of
trustee/executor’s fees, 1041 tax prep fee, legal fees for administration,
appraisal/accounting fees
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How Loss of Deductions May Impact
Trust/Estate
 The accounting rules for trusts (fiduciary accounting income, or FAI)
vs. the taxable income rule for trusts (distributable net income, or
DNI) will have greater differences.
 More instances where DNI is greater than FAI
– If trust/estate distributes all FAI, a portion of taxable income (interest,
dividend, tax-exempt) will be subject to tax at the trust level, not the
beneficiary level.

 The beneficiary will see a higher amount of reportable, taxable
income on his/her K-1 even if distributions do not change.
 Because tax rates for trusts changed very little, but tax liability for
most individuals is going down, the disparity between a trust’s tax
rate vs. a beneficiary’s tax rate is likely greater.
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FAI vs. DNI


FAI and DNI are not the same thing. FAI is an accounting concept. DNI is a
tax concept.



What is FAI?
– All receipts characterized as “income” minus all expenses paid from
“income”
– Accounting rules will characterize all receipts and expenses as either
“income” or “principal”
 Rules come from the governing instrument (e.g., the trust
agreement or will) and state law (Principal and Income Act)
– Examples of FAI
 Receipts: interest, dividends, rents
 Expenses: one-half trustees fees and administrative expenses
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FAI vs. DNI


What is DNI
– All taxable income (subject to 3 exceptions) minus all deductions (no
exceptions)
 Exceptions on taxable income: extraordinary dividends, taxable
stock dividends, and capital gains and losses (subject to certain
exception)
– For income tax purposes, DNI “flows out” to the beneficiary (and
beneficiary, rather than the trust, pays tax on that net income)
 If distributions to beneficiary(ies) are more than DNI, beneficiary
pays tax on all DNI
 If distributions to beneficiary(ies) are less than DNI, the beneficiary
will pay tax on part of DNI and trust/estate will pay tax on part of
DNI
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FAI vs. DNI – Example
Example 1


Trust has the following receipts:
– $25,000 interest,
– $10,000 dividends,
– $1,000 of short-term capital gain dividend,
– $1,000 long-term capital gain dividend, and
– $50,000 from sale proceeds (of which $5,000 is capital gain).



The Trust also paid $4,000 in trustees fees and $6,000 in investment
advisory fees. Trust distributes all FAI to beneficiary.

23

FAI vs. DNI – Example Prior to 2017 Tax
Reform Act
Receipt/Expenses

FAI

DNI

Interest

$25,000

$25,000

Dividend

$10,000

$10,000

—

—

Capital Gain
Short Term Capital Gain Dividends*

$1,000

Trustee Fee

($2,000)

($4,000)

Investment Advisory Fee*

($3,000)

($5,400)

$30,000

$26,600

Total:

All $26,600 of DNI of trust flows out to beneficiary, and trust pays tax on
$6,000 of capital gain/long-term capital gain dividends (i.e., those items
excluded from DNI)
*PLR 9811037 (short-term cap gain are included in DNI even if allocated to principal); Deduction of fee after 2% rule
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FAI vs. DNI – After the 2017 Tax Reform
Act
Receipt/Expenses

FAI

DNI

Interest

$25,000

$25,000

Dividend

$10,000

$10,000

—

—

Capital Gain
Short Term Capital Gain Dividends

$1,000

Trustee Fee

($2,000)

Investment Advisory Fee

($3,000)
Total:

$30,000

($4,000)
$32,000

Only $30,000 (or 93.75% of DNI) will flow out to beneficiary. Trust will pay tax
on $2,000 or 6.25% of DNI in addition to $6,000 of capital gain/cap gain
dividend.
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Planning in Light of 2017 Tax Reform
 Under distribution standards of trust, can more be distributed to
beneficiary to carry-out DNI?
– Is there discretion to distribute more than FAI?
– Should more distributions be made?
– Check at tax year-end (or within 65 days)

 Consider timing of distributions requested around year end (is it a
better income tax result for trust and beneficiary to be paid in
current year, in the next tax year, or divided between tax years)
 If there is a “defective” grantor trust, should grantor status be
turned off (e.g. because trust has $10,000 SALT deduction limit
and trustee fee/admin expenses are deductible at trust level)
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Planning in Light of 2017 Tax Reform
 Excess deduction in final year of trust/estate, may or may not be
deductible by beneficiary
– Excess deductions of trust/estate were deductible by beneficiary as
misc. itemized deduction
 NOTE: IRS is considering whether to permit excess 67(e)
deductions to still be deductible by beneficiary
– Is there taxable income trust/estate can realize to off-set excess
deductions

 Consider income tax benefits of gifting interests in
LLC/partnership/S-corp to non-grantor trust (qualify for 20%
business income deduction)
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Planning in Light of 2017 Tax Reform
 Is there a tax benefit to having multiple trusts, rather than
consolidated trust? Does that tax benefit outweigh burdens of
multiple trusts?
 Consider impact of Prop. Reg. §1.643(f)-1 - anti-abuse rules
under section 643(f) to prevent taxpayers from establishing
multiple non-grantor trusts or contributing additional capital to
multiple existing non-grantor trusts in order to avoid Federal
income tax, including abuse of Section 199A deduction
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Foreign Deemed Repatriation
Provisions
From The 2017 Tax Act
"An Act to provide for reconciliation pursuant to titles II and V of the
concurrent resolution on the budget for fiscal year 2018,"
Pub. L. No. 115-97
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What Are We Talking About?


The US Shift Toward a Territorial Tax System



The New Tax Act Provides for a 100% Deduction to Domestic Corporations
for Foreign-Source Portion of Dividends & Repatriation



One-Time Deemed Repatriation of Foreign Untaxed Earnings



What does that mean for trusts and estates?
– Applicable to an estate or trust that is not a foreign estate or trust
defined in IRC §7701(a)(31).
– Shareholding — Taxation Applies at the Shareholder Level
– Rules regarding repatriation of a Foreign Trust really don't change
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Definition: US Person or United States
Person


The term "United States person" means—
– a citizen or resident of the United States,
– a domestic partnership,
– a domestic corporation,
– any estate (other than a foreign estate), and
– any trust (other than a foreign trust)

See IRC §7701(a)(30)
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Definition: Foreign Estate or Trust


The term "foreign estate" means an estate the income of which, from
sources without the United States which is not effectively connected with
the conduct of a trade or business within the United States, is not includible
in gross income under subtitle A.



A "foreign trust" is any trust unless the following two criteria are met:
– a court within the United States is able to exercise primary supervision
over the administration of the trust, and
– one or more United States persons have the authority to control all
substantial decisions of the trust.

IRC §7701(a)(31)
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Definition: Controlled Foreign
Corporation
A controlled foreign corporation is a foreign corporation the U.S. shareholders
of which own more than 50% of the combined voting power of its stock or more
than 50% of the total value of the stock. IRC §957(a).
However, even if the U.S. shareholders owns 50% or less of the voting shares
of foreign corporation, the U.S. shareholders may be deemed to own more than
50% of the combined voting power if those U.S. shareholders effectively retain
control over the board of directors and operations of the corporation.
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A Brief Description of Subpart F Income
Concepts
Subpart F is an anti-deferral regime under existing tax law is that applicable to
any controlled foreign corporation (CFC). See generally IRC §§951-965.
It taxes certain tainted kinds of undistributed earnings of a "controlled foreign
corporation" directly to its "U.S. shareholders" on a current basis, thereby
eliminating the benefit of deferral with respect to that income.
In addition, the Code provides that a constructive repatriation of earnings
results in immediate tax to the U.S. shareholder.
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A Brief Description of Subpart F Income
Concepts
If an actual distribution is made of the amounts taxed earlier to the U.S.
shareholders, the distribution is not taxed again, but their share basis is
reduced. See IRC §§959, 961.
Corporate shareholders of a CFC can claim a deemed foreign tax credit for
taxes paid by the foreign corporation in relation to the undistributed income.
See IRC §§902, 960.
Individual U.S. shareholders can claim the indirect credit but only if they elect to
be taxed at corporate rates on CFC inclusions. See IRC §962.

35

A Brief Description of Subpart F Income
Concepts
Common Exceptions/Exclusions to Inclusion of Subpart F Income to a US Shareholder:


Inclusion limited to current E&P – the amount included in a USSH's taxable income is limited to the CFC's
undistributed E&P (just as an actual distribution would be a dividend only to the extent of the CFC's undistributed
E&P).§952(c)(1)(A)



De minimis rule – if the sum of FCSI and insurance income is less than the lesser of 5% of gross income or $1M,
none of the CFC's income is FBCI or insurance income.§954(b)(3)(A)



High tax exception – an item of income taxed at more than 90% of the highest US rate (i.e. 35% X 90% = 31.5%) is
not FBCI or insurance income.§954(b)(4)



Same country manufacturing exception from FBCSI – income from property manufactured (by anyone) in the CFC's
country of incorporation is not FBCSI.§954(d)(1)(A)



Same country sales/use exception from FBCSI – income from property sold for use, consumption or disposition
within the CFC's country of incorporation is not FBCSI.§954(d)(1)(B)



CFC manufacturing exception from FBCSI – income from sale of property that the CFC itself manufactures
(anywhere) is not FBCSI. Treas. Reg.§1.954-3(a)(4)



Active financing exception from FPHCI – qualified income derived by a CFC that is predominantly engaged in the
active conduct of a banking, financing or similar business is not FPHCI.§954(h)



Look through exception from FPHCI – certain income received from a related CFC and allocable or attributable to
income that is neither Subpart F nor Effectively Connected Income (ECI), as defined under§864(c), is not
FPHCI.§954(c)(6)



Same country exception from FPHCI – certain income received from a related CFC incorporated in the same country
that uses a substantial part of its assets in a trade or business in that country is not FPHCI.§954(c)(3)
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Background: What Parts of the Old Tax
Law Are Impacted?


Transfers to and from Foreign Entities



The Foreign Tax Credit



Subpart F Income Inclusion



Dividend Deductions under IRC§965
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Background: What Parts of the Old Tax
Law Are Impacted?


U.S. citizens, resident individuals, and U.S. corporations are subject to U.S. tax on worldwide
income.



U.S. shareholders of foreign corporations are generally not taxed on the income earned by the
foreign corporation until the income is distributed as a dividend to the U.S. shareholders.



Taxpayers were allowed a foreign tax credit or a deduction for foreign income taxes paid on
the income out of which the dividend is paid, but generally only when the foreign earnings are
distributed to the U.S. parent or otherwise subject to U.S. taxation.



The foreign tax credit generally is available to offset, in whole or in part, the U.S. tax owed on
foreign-source income.



IRC§367(a) provides that if a U.S. person transfers property to a foreign corporation in
connection with certain nonrecognition transactions, the foreign corporation will not be treated
as a corporation for purposes of determining gain recognition.



IRC§367(a)(3) provides exceptions to the general rule for transfers of property used in the
active conduct of a trade or business; however, the exception does not apply to gain realized
on the transfer of assets of a foreign branch of a U.S. person to foreign corporation to the
extent that the foreign branch has previously deducted losses. See IRC§367(a)(3)(C).
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Background: What Parts of the Old Tax
Law Are Impacted?
As an encouragement to the repatriation of earnings from CFCs, Congress
provided an 85% dividends received deduction for dividends from CFCs. See
the Old IRC§965(a).
It was available on a one-time-only basis, either for the first taxable year
beginning on or after October 22, 2004, or for the last taxable year beginning
before that date. See the Old IRC§965(f).
Dividends received outside of the one-year election period are taxed in the
normal manner.
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Background…
2017 Tax Act: 100% Deduction for ForeignSource Portion of Dividends & Repatriation


The Act provides a 100% deduction for foreign-source portion of dividends
received from "specified 10-percent owned foreign corporations" by U.S.
corporate shareholders, subject to a one-year holding period.
See I.R.C.§45A(a).



The term "specified 10-percent owned foreign corporation" means any
foreign corporation with respect to which any domestic corporation is a
United States shareholder with respect to such corporation. See
I.R.C.§245A(b)(1)
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Background…
2017 Tax Act: 100% Deduction for ForeignSource Portion of Dividends & Repatriation


No foreign tax credit (or deduction for foreign taxes paid with respect to
qualifying dividends) would be permitted for foreign taxes paid or accrued
with respect to a qualifying dividend.



Deduction would be unavailable for "hybrid dividends."



The term "hybrid dividend" means an amount received from a controlled
foreign corporation —
– for which the 100% deduction would be allowed under I.R.C. § 245A(a)
but for I.R.C. § 245A(e) (the special rules for hybrid dividends), and
– for which the controlled foreign corporation received a deduction (or
other tax benefit) with respect to any income, war profits, or excess
profits taxes imposed by any foreign country or possession of the United
States.

41

Background…
2017 Tax Act: 100% Deduction for ForeignSource Portion of Dividends & Repatriation


The Act repeals the active trade or business exception under §367, which
generally disallows nonrecognition treatment for transfers of property to a
foreign corporation
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One-Time Deemed Repatriation of
Foreign Untaxed Earnings
The Act amends §965 to require a deferred foreign income corporation to
increase its subpart F income for the last taxable year that began before
January 1, 2018 by the greater of the accumulated post-1986 deferred foreign
income of such corporation as of November 2, 2017 or the accumulated post1986 deferred foreign income of such corporation determined as of December
31, 2017.
A "deferred foreign income corporation" is defined "with respect to any United
States shareholder" as "any specified foreign corporation of such United States
shareholder which has accumulated post-1986 deferred foreign income..." A
specified foreign corporation is defined as any CFC and any foreign corporation
with respect to which on or more domestic corporations is a U.S. shareholder
exclusive of passive foreign investment companies (PFICs) that are not also
CFCs.
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One-Time Deemed Repatriation of
Foreign Untaxed Earnings
To prevent untaxed foreign earnings from staying permanently outside the U.S.
tax base due to the U.S. shift toward a territorial tax system, the 2017 tax act
provides for a one-time deemed repatriation, under which the share of a U.S.
shareholder of the previously untaxed earnings of a controlled foreign
corporation (CFC) is taxed at:
– a 15.5% rate on earnings attributable to the CFC's cash and cash
equivalents, and
– An 8% rate on earnings attributable to other assets.
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One-Time Deemed Repatriation of
Foreign Untaxed Earnings
A U.S. shareholder means, with respect to any foreign corporation, a U.S.
person who owns, or is considered to own:


10% or more of the total combined voting power of all classes of stock
entitled to vote of the foreign corporation, or



10% or more of the total value of shares of all classes of stock of the foreign
corporation.
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One-Time Deemed Repatriation of
Foreign Untaxed Earnings
While the new Tax Act requires U.S. shareholders to include in gross income
their pro rata share of the increased subpart F income, the amended §965(b)
does allow U.S. shareholders to reduce amounts included in gross income by
deficits in earnings and profits from other specified foreign corporations by
netting earnings and profits among specified foreign corporations if a U.S.
shareholder has interests in more than one specified foreign corporation.
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One-Time Deemed Repatriation of
Foreign Untaxed Earnings


Taxpayers would be able to elect to pay any resulting liability over an eightyear period



Limitations period for assessment of tax on these mandatory inclusions are
extended to six years



Accumulated deferred foreign income would be excluded from REIT gross
income tests; REITs would also be permitted to pay resulting liability over
eight-year period



Election to preserve NOLs and coordinate NOL, ODL, and foreign tax credit
carryforward rules upon transition to participation exemption system.
Special rules for S corporation shareholders
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One-Time Deemed Repatriation of
Foreign Untaxed Earnings
Inversion transactions generally involve the transfer of stock of a corporation by
one or more shareholders to a wholly or partly owned subsidiary of that
corporation in exchange for newly issued shares of the subsidiary's stock.
Under IRC §7874 generally, if at least 80% of a domestic corporation's
shareholders own the new foreign parent corporation's stock after the inversion
transaction (whether by stock or asset transfer, or any combination of the two),
the new foreign parent corporation is treated as a domestic corporation for all
federal tax purposes for a period of ten years.
The New Tax Law includes a recapture rule imposing 35% tax rate on
mandatory inclusions of a U.S. shareholder that becomes an expatriated entity
within 10 years of Dec. 22, 2017; U.S. shareholders acquired by a surrogate
corporation are within the scope of the provision only if the surrogate
corporation inverted after Dec. 22, 2017.
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What About Actual Distributions Made?
Dividends received by non-corporate taxpayers as well as dividends from
subsidiaries in which the U.S. taxpayer does not own 10% of the equity (by
vote or by value) will be fully taxable (with potential for foreign tax credit relief).
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Questions & Answers

Thank you!
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This document has been prepared by Chapman and Cutler LLP and Hale Wood PLLC attorneys for informational
purposes only. It is general in nature and based on authorities that are subject to change. It is not intended as legal
advice. Accordingly, readers should consult with, and seek the advice of, their own counsel with respect to any
individual situation that involves the material contained in this document, the application of such material to their
specific circumstances, or any questions relating to their own affairs that may be raised by such material.
These materials do not constitute, and should not be treated as, legal advice regarding the use of any particular estate
planning or other technique, device or suggestion, or any of the tax or other consequences associated with them.
Although every effort has been made to ensure the accuracy of these materials and the seminar presentation, neither
Paul Jones, Rebecca Wallenfelsz, Hale Wood PLLC nor Chapman and Cutler LLP assumes any responsibility for any
individual’s reliance on the written or oral information presented during the seminar. Each seminar attendee should
verify independently all statements made in the materials and during the seminar presentation before applying them to
a particular fact pattern, and should determine independently the tax and other consequences of using any particular
device, technique or suggestion before recommending the same to a client or implementing the same for a client.
© 2019 Chapman and Cutler LLP and Hale Wood PLLC
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