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The audio portion of the conference may be accessed via the telephone or by using your computer's
speakers. Please refer to the instructions emailed to registrants for additional information. If you
have any questions, please contact Customer Service at 1-800-926-7926 ext. 10.

Tips for Optimal Quality

FOR LIVE EVENT ONLY

Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-866-961-9091 and enter your PIN when prompted. Otherwise, please
send us a chat or e-mail sound@straffordpub.com immediately so we can
address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the F11 key on your keyboard. To exit full screen,
press the F11 key again.

2

Continuing Education Credits

FOR LIVE EVENT ONLY

In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.
A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about CLE credit processing call us at 1-800-926-7926
ext. 35.
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Program Materials

FOR LIVE EVENT ONLY

If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the ^ symbol next to “Conference Materials” in the middle of the lefthand column on your screen.

•

Click on the tab labeled “Handouts” that appears, and there you will see a
PDF of the slides for today's program.

•

Double click on the PDF and a separate page will open.

•

Print the slides by clicking on the printer icon.
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Trust Protectors – History

Definition – “The holder of one or more
powers capable of affecting what the
trustees are to do with the trust property.” –
Restatement of Trusts (Third).

GIBSON&PERKINS, PC
www.gibperk.com
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Trust Protectors – History
Offshore Jurisdictions
• Original Purposes
• Legislation
Domestic Trusts
• Evolving Uses
• State Statutes and Case Law
• The Uniform Trust Code
• The Restatement of Trusts
GIBSON&PERKINS, PC
www.gibperk.com
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Trust Protectors – Role
•
•
•
•
•
•
•
•

Protection against unsuitable trustee
Protection against unsuitable situs
Oversight of trustee discretion
Adding additional expertise
Ensuring control without adverse estate tax
consequences
Providing a liaison between trustee and trust
beneficiaries
Expanding the Trustee’s discretion without exposure
Enable collateral purposes of the Settlor

GIBSON&PERKINS, PC
www.gibperk.com
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Trust Protectors – Role
•
•
•
•
•
•
•

Power to appoint successor
Power to consent to direct distributions
Power to review or replace trustee
Power to alter interest of the trust beneficiaries
Power to appoint or remove trustee
Power to change situs or governing law of trust
Power to interpret trust provisions

GIBSON&PERKINS, PC
www.gibperk.com
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TRUST PROTECTORS IN ESTATE PLANNING:
BENEFITS AND RISKS
Pros

Cons

Attorney Gregory Monday
Reinhart Boerner Van Deuren s.c.
Madison, Wisconsin
(608) 229-2220
gmonday@reinhartlaw.com

TRUST PROTECTORS: BENEFITS
1.
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Effective Allocation of Powers/Duties – examples:
●

Bookkeeping/Compliance: Corporate fiduciary.

●

Investment of Marketable Securities: Corporate fiduciary or its
agent.

●

Voting/ Disposition of Family Business Interests: Senior family
member(s); active family member(s); family council; professional
advisor(s) familiar with family and business.

●

Distribution Decisions: Non-beneficiary family member or
professional advisor(s) familiar with family (such as for beneficiary
who is disabled or substance abuser).

TRUST PROTECTORS: BENEFITS
2.
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Checks and Balances – examples:
●

Oversight of Trustee:
— Trust protector can remove/replace trustee.
— Trust protector or beneficiaries can bring claims against trustee.

●

Oversight of Family Business Management:
— Directors can remove/replace executives.
— Trust protector can remove/replace directors.
— Trustee or trust protector can bring claim against
directors/executives.

●

Oversight of Trust Protector:
— Beneficiaries, family council, or other can remove/replace trust
protector.
— Beneficiaries or trustee can bring claims against trust protector?

TRUST PROTECTORS: BENEFITS
3. Flexibility – examples:
● Substitution of Settlor’s Judgment: Powers that corporate
fiduciaries should not have, do not want, or could not exercise
without court approval, such as amendment, termination, change
of situs/law, decanting.
● Longevity: Provide system of self-sustaining trust management over
multiple generations (GST).
● Unexpected Developments: Address unexpected developments
in family, charities, tax law, state law, and/or family business
without going to court.
4. Others from co-Panelists?
12

TRUST PROTECTORS: RISKS
1. Dilution/Confusion of Responsibilities.
● Appointment of trust protector reassigns duties away from paid
trustee to third party who:
— may be less involved;
— has less formal role;
— may have no stake in the trust; and/or
— may be asleep at the switch.
● Some responsibilities may fall between assignments – for example,
who has authority to exercise trust’s right to bring derivative claim as
family business shareholder?
● Trustee and trust protector may have different agendas: interests of
beneficiaries vs. intentions of settlor.
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TRUST PROTECTORS: RISKS
2. Legal Uncertainty.
● Wide variation under state statutes.
— TP presumed to be fiduciary (Idaho, South Dakota)
— TP presumed not to be fiduciary (Alaska, Arizona)
— TP is a fiduciary (Michigan, New Hampshire)
● Case law uncertain.

● Commentators disagree.
● Many trust protector provisions not sufficiently detailed.
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TRUST PROTECTORS: RISKS
3. Too Much Power/Lack of Accountability.
● Trust protectors are often exculpated in documents or under
state law to make them freer to be substitutes for settlor or to
induce them to serve/act.
● Result can be substantial power in trust protector without
rights of trustee or beneficiaries to oppose decisions or seek
remedies for “wrongdoing”.

● Without fiduciary standards, wrongdoing cannot even be
defined with respect to trust protector’s actions; even
conflict-of-interest transactions may be permissible.
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TRUST PROTECTORS: RISKS
4. Cost and Complexity.
● To ensure engagement, how much should trust
protector be compensated?
● To prevent problems described above and to
sustain utility over multiple generations, trust
protector provisions and mechanisms must be
detailed and perhaps complicated.

5. Others from co-Panelists?
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TRUST PROTECTORS IN ESTATE PLANNING:
WHO SHOULD SERVE?

Settlor hereby names Jane Doe to serve as Trust Protector, but if
Jane, for any reason, shall refuse or shall cease to serve as Trust
Protector hereunder . . .
Attorney Gregory Monday
Reinhart Boerner Van Deuren s.c.
Madison, Wisconsin
(608) 229-2220
gmonday@reinhartlaw.com
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TRUST PROTECTORS: WHO SHOULD SERVE?
1.
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Qualities:
●

Special knowledge of settlor, beneficiaries, investing and
financial services, family business, or other.

●

Professional qualifications, licensing, or experience.

●

Neutral and objective (e.g., lawyer); or engaged and
interested (e.g., beneficiaries).

●

Reliable, responsible, insured(?).

●

Who may not serve (e.g., employees, spouses, creditors).

●

Board or council of trust protectors.

●

Other (panelist input).

TRUST PROTECTORS: WHO SHOULD SERVE?
2. Mechanism to Perpetuate.
● Especially important in generation-skipping trusts.
● Trust protector to appoint own successor. What is back

up plan?

● Trustee or beneficiaries to appoint successor. What is their

agenda?

● Set parameters on who can serve. (See previous slide.)
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TRUST PROTECTORS: WHO SHOULD SERVE?
3. Mechanism to Remove.
● Accountability vs Authority.
● Does removal power create adversarial relationship between
trustee or beneficiaries and trust protector? Does it give remover
leverage against trust protector action?
● Power to remove and power to replace can be vested in
different parties.
● Specify standards and formal procedure for removal.
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Jurisdictional Differences
Offshore Statutes and Case Law –
• Offshore Statutes - Cook Islands,
British Virgin Islands, Belize
• Case Law – Bermuda, Isle of Man,
Canada

GIBSON&PERKINS, PC
www.gibperk.com
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Jurisdictional Differences
State Statutes and Case Law –
•

•
•
•

State Statutes - S. Dakota, Idaho, Alaska,
Wyoming, Tenn., New Hampshire; Michigan
Case Law
The Uniform Trust Code
The Restatement of Trusts

GIBSON&PERKINS, PC
www.gibperk.com
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Fiduciary or Not a Fiduciary?
•
•

•
•

Does a “fiduciary duty” exist?
If it exists –
• What is the scope?
• To whom is the duty owed?
• Can the duty be limited?
If not – What is the scope of a Trust Protector’s
duty?
Impact of State Statutes, the Case Law, the UTC,
and the Restatement of Trusts
GIBSON&PERKINS, PC
www.gibperk.com
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Powers and Duties of the Trust
Protector
• Powers are either derived from statute, from
common law, or from the governing
instrument itself.
• Powers can be limited or expanded by the
drafting attorney.
• The trust protector can have immediate
powers or can have “springing powers” that
become active upon the occurrence of a
certain event.
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Which states have trust protector statutes?
• Alaska: Alaska Stat. Sec. 13.36.370 (2008)
• Arizona: A.R.S. Sec. 14-10818 (2009)
• Florida: Fla. Stat. Sec. 736.0808 (2006)
– Does not use the term "trust protector" but allows third party power
to direct the trustee
• See UTC Sec. 808 for cites on this page using "808" numbering - discussion to follow

•
•
•
•
•
•
•

Idaho: Idaho Code Ann. Sec. 15-7-501 (2009)
Missouri: M.R.S. Sec. 456.8-808.1
Tennessee: Tenn. Code. Ann. Sec. 35-15-808 (2007)
South Dakota: SDCL Sec. 55-1B-6 (2004)
Wisconsin: Wis. Stat. Sec. 701.0818
Wyoming: Wyo. Stat. Ann. Sec. 4-10-710 (2009)
Other Uniform Trust Code jurisdictions? Discussion below.
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Typical Powers of Trust Protectors
• Appoint a successor trust protector
• Consent to, direct, or veto trust income or
principal distributions
• Appoint, add, or remove a trustee
• Remove and replace a trust advisor, including
investment advisors or distribution advisors
• Change the trust’s governing law
• Change the trust’s situs
26

More Typical Powers of Trust
Protectors
• Alter the interests of trust beneficiaries
• Interpret the terms of the trust instrument
• Advise the trustee with respect to
beneficiaries
• Approve the trustee’s accountings
• Terminate the trust

27

Duties of the Trust Protector
• What is the difference between powers and
duties?
• Does the trust protector have a duty to act in
certain circumstances?
• The trust protector’s powers do not typically
relieve the trustee of its duties or strip power
from the trustee.
• A trust protector does not relieve the trustee
of its fiduciary duty.
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What is a directed trust and what does
that have to do with trust protectors?
• Sometimes the terms trust protector and trust advisor
are interchanged.
• Directed trusts typically have an investment
advisor/committee and/or distribution
advisor/committee to direct the trustee as to
investments and/or distributions.
• A trust may have a trust protector and a trust advisor,
and their powers may be different or may overlap to
some extent.
• Typically guidance will be given as to when the trustee
has authority and when ta trust advisor or trust
protector instead assumes that authority.
29

Other Authority for Trust Protectors
• Uniform Trust Code Sec. 808 allows a third
party to direct modification or termination of
the trust.
– Is this really a trust protector?
– Or is it a trust advisor?

• Restatement (Second) of Trusts Sec. 185
allows similar powers.
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The Difference Between A Trust
Advisor and A Trust Protector
• Look first to the governing instrument for
definitions and definitions of duties.
• State law may also provide guidance.
• A directed trust may or may not have a trust
protector, and a trust protector may be
appointed in a trust that is not directed.
• A delegated trust is similar but instead the
trustee delegates the power to a third party.
31

Trust Protector: Drafting Issues
• The drafting attorney has leeway to broaden
or narrow the trust protector’s powers if using
state law that sets forth statutory powers.
• If the governing law or trust situs does not
have statutory trust protector provisions, the
drafting attorney must set forth the trust
protector’s powers and duties in the trust
instrument itself.
32

Trust Protector: More Drafting Issues
•

The trust protector’s powers may be incorporated by reference to the statute in
certain jurisdictions.
– SDCL 55-1B-8. Any of the powers enumerated in § 55-1B-6, as they exist at the time of the
signing of a will by a testator or at the time of the signing of a trust instrument by a trustor,
may be, by appropriate reference made thereto, incorporated in whole or in part in such will
or trust instrument, by a clearly expressed intention of a testator of a will or trustor of a trust
instrument.

•

Also consider the level of liability the trust protector will assume under state law, if
applicable.
– SDCL 55-1B-1.1. Governing instrument may provide trust advisor or trust protector with
powers and immunities of trustee. Any governing instrument providing for a trust advisor or
trust protector may also provide such trust advisor or trust protector with some, none, or all
of the rights, powers, privileges, benefits, immunities, or authorities available to a trustee
under South Dakota law or under the governing instrument. Unless the governing instrument
provides otherwise, a trust advisor or trust protector has no greater liability to any person
than would a trustee holding or benefiting from the rights, powers, privileges, benefits,
immunities, or authority provided or allowed by the governing instrument to such trust
advisor or trust protector.
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Trust Protector: More Drafting Issues
• Consider whether the trust protector will be acting as a
fiduciary.
• This will be governed by state law in certain
jurisdictions, but state law and can often be modified
in accordance with the terms of the trust.
• See SDCL 55-1B-4. If one or more trust advisors are
given authority by the terms of a governing instrument
to direct, consent to, or disapprove a fiduciary's
investment decisions, or proposed investment
decisions, such trust advisors shall be considered to be
fiduciaries when exercising such authority unless the
governing instrument provides otherwise.
34

Drafting Language: Example 1
•

The initial Trustee is that person named under the heading “Naming Decision Makers.” If there is a failure of
Trustees, then successor Trustees shall be named as provided under this heading; provided, however, that if
during my life, _______________________Trust Company, LLC (or any successor qualified person (as defined
below)) resigns, is removed or otherwise becomes unable to act as Trustee, then the Protector shall appoint a
“qualified person,” as defined in SDCL 55-3-41, as a successor Trustee. Nonetheless, a “qualified person”
appointed as a successor Trustee may not be, or be related or subordinate to, me or any Protector designated by
me pursuant to my authority under the caption “Failsafe Protector.”

•

For any trust under this document, the Protector may exercise an overriding authority to:

•

remove any Trustee;

•

designate one or more individuals or entities (other than a disqualified person) to serve either as an additional or
successor Trustee;

•

specify the order in which successor Trustees shall serve; and

•

revoke any prior designation of any successor Trustee before the successor begins to serve.

•

The Protector may voluntarily restrict in whole or in part and for any period of time the Protector’s exercise of
these powers as well.
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Drafting Language: Example 2
– TRUST PROTECTOR AND TRUSTEE SELECTION
The Trust Protector may appoint any one or more Qualified Appointees as successor Trustee or as a replacement to the existing Trustee when the Trust Protector has
removed a Trustee. Any appointment of a successor trustee shall be in writing, may be made to become effective at any time or upon any event, may be for a specified
period or indefinitely, may be for limited or general purposes and responsibilities, and may be single, joint or successive, as specified in the instrument of appointment. The
Trust Protector may revoke any such appointment before it is accepted by the appointee, and may specify in the instrument of appointment whether it can be revoked by a
subsequent Trust Protector. In the event that two or more instruments of appointment or revocation by the Trust Protector exist and are inconsistent, the latest by date
shall control. The Trust Protector may remove a Trustee at any time by providing written notice of the removal to the Trustee, Investment Committee, and Grantor, if alive,
otherwise to the current, adult beneficiaries entitled to receive distributions of trust income. The Trust Protector may also appoint a co-Trustee at any time by providing
written notice of the removal to the Trustee, Investment Committee, and Grantor, if alive, otherwise to the current, adult beneficiaries entitled to receive distributions of
trust income. In the event a Trustee resigns, the Trust Protector may appoint a successor Trustee at any time by providing written notice of the removal to the Trustee,
Investment Committee, and Grantor, if alive, otherwise to the current, adult beneficiaries entitled to receive distributions of trust income. The Trust Protector shall act only
in a fiduciary capacity in the best interests of all trust beneficiaries. For purposes of this paragraph:
The Trust Protector shall initially be ____________________. If a Trust Protector is unable or unwilling to serve as a Trust Protector, then a successor who shall be at least
age thirty-five (35) shall be selected by the current beneficiaries of the Trust over age twenty-five (25). A successor shall hold office until he or she is unable or unwilling to
serve as Trust Protector, and a successor shall be elected or appointed as outlined in this article. The Protector shall be an individual who has no direct or indirect beneficial
interest in the Trust and is not “related or subordinate” to the Grantor within the meaning of Section 672(c) of the Internal Revenue Code of 1986, as amended (the “Code”).
The Protector is appointed as contemplated in South Dakota’s chapter on Directed Trusts SDCL 55-1B and includes all of the provisions and powers in this section for the
Trust Protector, Investment Trust Committee and Distribution Trust Committee, and ___________________ TRUST COMPANY, LLC, shall be an excluded fiduciary as defined
in such Chapter.
The Protector shall have no liability to any party for any decision of the Protector absent gross negligence or willful misconduct or bad faith, and the Trust shall indemnify the
Protector and hold the Protector harmless from any loss or expenses incurred by the Protector for any decision made in good faith and not tainted with gross negligence or
willful misconduct or bad faith. The following provisions shall apply to supersede or modify the general powers of the Trustee as set forth in other Articles of this instrument
during any period in which a Protector shall be acting:
The rights and powers herein conferred on the Protector shall be exercisable only in a fiduciary capacity and by accepting an appointment to serve or act hereunder such
Protector, such Protector shall be deemed to have consented to submit to the jurisdiction of any courts in which jurisdiction and venue are proper to review the
administration of the Trust and to be made parties to any proceedings in such courts that place in issue the decisions or actions of such Protector.
The Protector shall receive no compensation, but shall be reimbursed for out-of-pocket expenses reasonably incurred in the administration of the Trust established
hereunder.
The Protector may at any time resign by instrument in writing signed by such Protector and delivered to the Trustee, provided that such resignation designates a successor
Protector, who shall be an individual who is not a beneficiary of the Trust and is not related or subordinate to the Grantor within the meaning of Section 672(c) of the Code
and. Any other vacancy in the office of Protector shall be filled by the Beneficiary, and the successor Protector shall be an individual who is not a beneficiary of the Trust, is
not related or subordinate to me within the meaning of Section 672(c) of the Code. Any nomination to be made hereunder by the Beneficiary shall be made by majority vote
of the Persons then entitled to the distributions from the Trust. If any of such Persons are then minors or otherwise under legal disability, their parents or guardians shall act
for them and shall receive any notices to be given to such Persons.
No successor Protector shall be required to inquire into or audit the acts or doings of any predecessor Protector or to make any claim against any such predecessor. Any
successor Protector shall have and may exercise all of the powers, privileges, immunities and exemptions conferred on the Protector of the subject Trust as fully and to the
same extent as if such successor Protector had originally been named as Protector thereof.
Upon acceptance of appointment as Protector, the Protector agrees to provide written notice to the Trustee as and when required under this Trust Agreement.
A Qualified Appointee means any person (other than the Grantor or a descendant of the Grantor), any bank or trust company, within or without the State of South Dakota.
Any Trustee may resign at any time and for any reason by giving written notice to the Trust Protector. All trusts created under this instrument need not have or continue to
have the same trustee. The provisions of this Agreement that relate to the Trustee shall be separately applicable to each trust held hereunder.
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Drafting Language: Example 3
•

•
•
•
•

•
•

•
•
•
•
•
•
•
•
•

•
•

•
•

Trust Protector Provisions
Provisions for Trust Protector The purpose of the Trust Protector is to direct our Trustee in matters concerning the trust, and to assist, if needed, in achieving our
objectives as manifested by the other provisions of our estate plan. Any Trust Protector must be a qualified entity or an individual who is not related or subordinate
to either of us, while either of us is still living, or any beneficiary within the meaning of Section 672(c) of the Internal Revenue Code and is not an adverse party within
the meaning of Section 672(b) of the Internal Revenue Code. Neither of us, nor any trust beneficiaries, nor any person who has contributed to the trust may serve as
a Trust Protector at any time under this agreement.
Designation of Trust Protector
We appoint __________________ to serve as Trust Protector of each trust created under this agreement.
Authority of Trust Protector to Appoint Successor Trust Protector
Any Trust Protector serving may appoint a successor Trust Protector in writing. The appointment will take effect when the Trust Protector who makes the
appointment is no longer able or willing to serve as Trust Protector. If the Trust Protector does not appoint a successor Trust Protector in writing and if an entity has
been established to serve as Trust Protector of any trust for the benefit of either of us, or any relative or descendant of either of us, we designate such entity (“Family
Trust Protector”) to serve as successor Trust Protector.
Removal and Replacement of a Trust Protector
This section establishes the means by which a Trust Protector is removed and replaced during the term of any trust created under this agreement. A Trust Protector
may be removed under this subsection only if, on or before the effective date of removal, the person or persons having the right of removal appoint an individual or
a qualified entity that simultaneously commences service as Trust Protector. The Trust Protector so appointed may not be related or subordinate to the person or
persons having the right of removal within the meaning of Section 672(c) of the Internal Revenue Code.
The right to remove any Trust Protector under this section is not to be construed in any manner that would be deemed to grant to the person holding that right any
of the powers of the Trust Protector.
Removal and Replacement by Both of Us
While we are both alive and have legal capacity, by joint agreement, we may remove any Trust Protector without cause at any time.
Removal and Replacement by the Survivor of Us
After the death of one of us, the survivor may remove any Trust Protector without cause.
Removal and Replacement During the Incapacity of a Grantor
If one of us is incapacitated, the other Grantor may remove any Trust Protector without cause.
Removal and Replacement by Beneficiaries
If both of us are deceased or incapacitated or one of us is incapacitated and the other is deceased, and prior to the separate trusts being created pursuant to Section
6.03, the income beneficiaries, by majority vote, may remove a Trust Protector with or without cause. If both of us are incapacitated or one of us is incapacitated and
the other is deceased, and prior to the creation of the separate trusts pursuant to Section ____, any of the income beneficiaries are unable or unwilling to appoint a
Trust Protector, the others may act. If both of us are incapacitated or one of us is incapacitated and the other is deceased, and subsequent to the separate trusts
being created pursuant to Section ___, (i) ____________ may remove a Trust Protector of any trust created for the benefit of her descendants with or without cause,
and (ii) ______________ may remove a Trust Protector of any trust created for the benefit of her descendants with or without cause, (iii) _____________may
remove a Trust Protector of any trust created for the benefit of her descendants with or without cause, and (iv) _____________may remove a trust Protector of any
trust created for the benefit of his descendants with or without cause. No income beneficiary shall have the power to remove any Family Trust Protector.
Removal and Replacement by Primary Beneficiary
If both of us are deceased or incapacitated or one of us is incapacitated and the other is deceased, and if all income beneficiaries are unable or unwilling to act, the
Primary Beneficiary may remove a Trust Protector with or without cause. If a beneficiary is a minor or is incapacitated, the beneficiary’s parent or Legal
Representative may act on behalf of the beneficiary. No Primary Beneficiary shall have the power to remove any Family Trust Protector.
No Removal by Trustees
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No Trustee may remove a Trust Protector at any time.

Example 3, Continued
•
•

•

•
•
•

•

•
•
•

•

•

•
Resignation of a Trust Protector
A Trust Protector may resign by giving notice to either of us. If both of us are deceased, a resigning Trust Protector is to give notice to the income beneficiaries of the
trust and to the then-serving Trustee.
Resignation will take effect on the date set forth in the notice, which date will not be earlier than thirty (30) days after the date of delivery of the notice of
resignation, unless an earlier effective date is be agreed to by us or by the primary beneficiary of the trust. A resigning Trust Protector is not liable or responsible for
the act of any successor Trust Protector.
Upon the resignation of a Trust Protector, the resigning Trust Protector may, concurrent with the written notice of resignation, appoint the resigning Trust Protector’s
successor as Trust Protector in the manner otherwise set forth in this Article. If the resigning Trust Protector fails to make the appointment and no named successors
to the resigning Trust Protector are available to serve, Section ____will govern the replacement of the resigning Trust Protector.
•
Incapacity of a Trust Protector
If any individual Trust Protector becomes incapacitated, it will not be necessary for the incapacitated Trust Protector to resign as Trust Protector. Any then-serving
Trust Protector, or if none, the immediately eligible successor Trust Protector may provide a written declaration that a Trust Protector is incapacitated.
The written declaration of the Trust Protector’s incapacity will terminate the Trust Protector’s service.
The provisions of Section ___ of this agreement govern the determination of a Trust Protector’s incapacity, except that a single physician may make the
determination of incapacity instead of two physicians. Further, Section ____ governs the Trust Protector’s obligations to submit to examination and provide
necessary releases.
•
Default of a Designated Trust Protector
If the office of Trust Protector for a trust is vacant and there is no effectively named successor Trust Protector, then ______________________ may appoint a
successor Trust Protector for the trust. If ___________________________ is unable or unwilling to make the appointment, any beneficiary may petition a court of
competent jurisdiction to appoint a successor Trust Protector to fill any vacancy remaining unfilled after a period of 30 days. By making such appointment, the court
will not thereby acquire any jurisdiction over the trust, except to the extent necessary for making the appointment.
If a beneficiary is a minor or is incapacitated, the parent or Legal Representative of the beneficiary may act on behalf of the beneficiary.
•
Rights of Successor Trust Protectors
Any successor Trust Protector has all of the authority of any predecessor Trust Protector, but is not responsible for the acts or omissions of its predecessor.
•
Trust Protector Indemnification and Good Faith Standard
The Trust Protector’s authority is conferred in a fiduciary capacity; however, the Trust Protector is not liable for any action in the absence of an affirmative showing of
bad faith. The Trust Protector may not be held liable for any act or omission and will be reimbursed promptly for any costs incurred in defending or settling any claim
brought against it in its capacity as Trust Protector unless it is conclusively established that the act or omission was motivated by an actual intent to harm the
beneficiaries of the trust or was an act of self-dealing for personal pecuniary benefit.
The Trust Protector shall have no affirmative duty to act and no duty or responsibility to monitor the investment performance of the Trustee or handle the
investments of any of the trusts created hereunder. The Trust Protector shall not have any duty to monitor the office of Trustee, or monitor any actions by the
Trustee, any Adviser, or any beneficiary of the trust. The Trust Protector shall not be accountable or liable for any act or default of or have any responsibility for the
acts or defaults of any Trustee, Adviser or beneficiary.
The Trust Protector may be indemnified and will be held harmless from any loss, claim, or damage incurred as a result of any action taken against the Trust Protector.
The Trust Protector is expressly authorized to use the funds in a beneficiary’s separate trust share to reimburse any costs or expenses incurred by the Trust Protector
in defending against any legal action arising under this provision.
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Example 3, Continued
•
•
•

•
•
•
•
•

•
•

•
•
•

•

•
•
•

•

•
Trust Protector Powers
Any Trust Protector named or appointed under the provisions of this trust agreement has the following powers and discretions.
–
Power to Amend or Modify the Trust Agreement
The Trust Protector may amend or modify this agreement as it applies to any trust over which the Trust Protector is serving as Trust Protector.
Any amendment made by the Trust Protector will be binding and conclusive on all persons interested in the trust, unless the amendment is shown by clear and convincing evidence to
have been made by the Trust Protector in bad faith. The Trust Protector may not be liable for any consequences of amending or not amending the trust. Any amendment must be made
in writing and signed by the Trust Protector. The Trust Protector must deliver a copy of the amendment to the Primary Beneficiaries and Trustees of the amended trust.
–
Changing the Governing Law and Situs of Administration
The Trust Protector may change the governing law of the trust, remove all or any part of the property or the situs of administration of the trust from one jurisdiction to another as more
specifically set forth in Section 11.04 of this agreement.
–
Power to Remove and Appoint Trustees
The Trust Protector may remove any Trustee of any trust created under this agreement (other than the inital or any Successor Family Trust Company appointed) without cause at any
time. If the office of Trustee of a trust is vacant and no successor Trustee is effectively named, the Trust Protector may appoint an individual or a corporate fiduciary to serve as Trustee.
A Trust Protector may not appoint any then-serving Trust Protector as a Trustee.
If the Trust Protector removes a Trustee, notice of removal must be made in writing and delivered to our Trustee being removed and to any other Trustees then serving. The removal of
our Trustee will be effective in accordance with the terms of the notice of removal.
If one or more beneficiaries also hold the power to remove Trustees, the Trust Protector may veto any appointment made by any beneficiary.
–
Power to Refuse or Revoke a Contribution in Whole or in Part
The Trust Protector may refuse or subsequently revoke any contribution made to the trust in whole or in part at any time in the Trust Protector’s sole and absolute discretion. The Trust
Protector must make a refusal or revocation under the authority of this subsection in writing. The Trust Protector must return any property subject to any refusal or revocation under the
authority of this subsection to the donor who contributed the property.
–
Power to Add or Remove Beneficiaries, and Modify Distribution or Withdrawal Rights
The Trust Protector may add or remove beneficiaries, or amend the dispositive provisions for any beneficiary of any trust created under this agreement.
In addition, the Trust Protector may direct our Trustee to modify the distribution or withdrawal rights of any beneficiary created by this agreement, or to make, withhold, or amend the
terms of any distribution for any beneficiary of a trust created under this agreement.
The Trust Protector may veto any power held by our Trustee (other than the initial or any Successor Family Trust Company appointed) to appoint any beneficiary’s interest in further trust
as provided under the law of the governing situs or jurisdiction of trust administration, or as provided by Section ____ of this agreement.
–
Power to Construe the Terms of this Agreement
The Trust Protector may settle any disputes concerning the interpretation of any provision contained in this trust agreement that arise as a result of any perceived ambiguity. In doing so,
the role of the Trust Protector is to ensure that the trust agreement be construed in a manner consistent with our estate planning objectives.
–
Executing Documents Denoting Authority
The Trust Protector may execute and deliver, and may direct any Trustee to execute and deliver, any documents necessary to carry out any power granted to the Trust Protector or our
Trustee. All parties dealing with the Trust Protector and our Trustee may rely on statements and documents made by the Trust Protector and any Trustee and no party is required to
inquire into the validity of any statement or document. If there is any conflict between assertions of authority made by the Trust Protector and by our Trustee, assertions made by the
Trust Protector will control, and any assertion made by our Trustee will be disregarded to the extent of the conflict.
•
Limitation on Trust Protector Powers
The Trust Protector may not exercise any power or discretion in favor of the Trust Protector or, for the Trust Protector’s benefit, or for the benefit of any person to whom the Trust
Protector is related or subordinate within the meaning of Section 672(c) of the Internal Revenue Code. It is our intent that nothing in this agreement be construed in any manner that
would cause the Trust Protector to possess a general power of appointment within the meaning of Sections 2041 and 2514 of the Internal Revenue Code.
•
Trust Protector May Release Powers
The Trust Protector, acting on its own behalf and on behalf of all successor Trust Protectors, may irrevocably release, renounce, suspend, or limit any power or discretion held by the Trust
Protector at any time.
•
Trust Protector Compensation
Any Trust Protector serving under this agreement is entitled to receive (but not required to accept) reasonable compensation for services rendered. The Trust Protector is entitled to
reimbursement for all expenses incurred in the performance of its duties as Trust Protector, including reasonable travel expenses.
Serving in the capacity of Trust Protector does not prevent the Trust Protector from also providing legal, investment, or accounting services on behalf of the trust or the trust
beneficiaries. If the Trust Protector is providing professional services, the Trust Protector is entitled to charge its normal and customary fees for services rendered or to be rendered, in
addition to the Trust Protector’s ordinary compensation as Trust Protector.
•
Right to Examine Trust Records
The books and records of each trust created under this agreement, including all documentation, inventories, and accountings, must be open and available for inspection by the Trust
Protector at all reasonable times.
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