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U.S.-Foreign Social Security
Totalization Agreements:
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New IRS Scrutiny

Agenda
•
•
•
•
•
•

Introductions
General Social Security Tax Concepts
Purpose of totalization agreements
How do totalization agreements work?
Interaction with income tax treaties
With which countries does the U.S. have active totalization
agreements?
• Agreements under negotiation
• What contributions do they cover and more importantly, not cover?
• Special circumstances under specific agreements
• Canada
• Italy
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Agenda
• Self-employed workers
• What do the taxpayer and employer need to obtain, submit and/or
retain to support an exemption claim under totalization?
• How do the “detached worker” exception and the “five-year” rule
operate?
• Applying for benefits under totalization agreement
• Calculating Social Security benefits under a totalization
arrangement
• Current IRS initiatives impacting totalization agreements:
• Documentation from taxpayers claiming an exemption from Social
Security withholding under a claim of a totalization agreement.
• Forms 3520/3520-A non-compliance
• Forms 1042/1042-S compliance
• Nonresident alien tax treaty exemptions
• Nonresident alien tax credits.
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Introductions
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C. Edward “Ed” Kennedy Jr
Managing Director
C Edward Kennedy Jr PC
Ed has over 36 years of experience dealing with a variety of
international tax matters. He specializes in tax consulting
services to a wide variety of clients ranging from closely held
companies to multi-national businesses. His expertise includes
domestic and foreign income and social security tax planning,
tax compliance for individuals and corporations, tax treatment
of incentive compensation plans, international assignment
program administration and policy design.
Prior to joining the firm, Ed was with KPMG LLP, where, in
addition to providing the above services, he served as the US
firm’s lead for international social security matters.
Ed’s technical skills include all aspects of international tax and
social security planning, including individual and corporate tax
reporting of foreign assets, including controlled foreign
corporations, foreign trusts, passive foreign investment
companies, and foreign bank accounts, compliance with
domestic and foreign income and social security tax planning
for individuals and corporations, domestic and international
individual and corporate income tax compliance, and tax
treatment of incentive compensation plans.
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Stacy Finch
Vice President, International
Compensation & Benefits
Marriott International, Inc.
Ms. Finch has over 20 years of experience in global mobility
and international tax matters. She leads Marriott
International, Inc.’s International Compensation and Benefits
team managing compensation, health & welfare, international
retirement plans, tax compliance, and global mobility on an
international scale. Previously, she spent many years at KPMG
advising companies on international tax matters, international
social security planning, and served as the U.S. firm’s resource
on international social security issues. In her role at Marriott,
she governs Marriott’s global policies, programs and
guidelines that frame international assignee policies and
benefits. She also serves as Chair of Marriott’s Global
Retirement Benefits Committee.
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General Social
Security Tax
Concepts

But First, A Quick Question!
What were the most popular baby names in 2017?

12-Jun-2018

Page 12

The Answer Is….

• Each year the Commissioner of Social Security, on Mother’s
Day, announces the top baby names in the United States for
the year
• Based on all Social Security card applications for children
born last year, Liam and Emma were the most popular baby
names for 2017
• You can also check any year to see which were the most
popular names for that year
• https://www.ssa.gov/OACT/babynames/
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Social Security Basics

• Legislation first enacted in 1935

• First tax: 1% up to $3,000 of wages!
• First benefit: retirement only

• Benefits have since expanded:
•
•
•
•

Survivors
Disability
Medical benefits
Prescription drugs
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There Are Two Different Social Security Taxes
• Federal Insurance Contributions Act (FICA)
• Chapter 21 of the IRC (§§3101-3128)
• Self Employment Contributions Act (SECA)
• Chapter 2 of the IRC (§§1401-1411)

• FICA and SECA have the same two components
• Old Age, Survivors and Disability Insurance (OASDI)

• Health Insurance (HI or Medicare)
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FICA Tax Rates
• Employee rates:
• OASDI – 6.2% on wages up to $128,400 (for 2018; adjusted for inflation)
• Medicare – 1.45% on all wages
• Additional Medicare tax – 0.9% on income over $250,000 MFJ ($125,000 MFS;
$200,000 in all other cases)
• Withholding begins at $200,000 of wages

• Additional Net Investment Income Tax of 3.8% on unearned income in excess of same
threshold
• IRC section 1411

• Not really a social security tax and not considered further in this discussion

• Employer rates:
• OASDI – 6.2%
• Medicare – 1.45%
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SECA Tax Rates
• One level of tax since no employer
• OASDI – 12.4% on net earnings from self employment up to $128,400 (for 2018;
adjusted for inflation)
• Medicare – 2.9% on all net earnings from self employment

• Additional Medicare tax – 0.9% on income over $250,000 MFJ ($125,000 MFS;
$200,000 in all other cases)
• Additional Net Investment Income tax of 3.8% on unearned income in excess of same
threshold
• IRC section 1411

• Not really a social security tax and not considered further in this discussion

• ½ deductible for income tax purposes
• Section 1402(b) defines the term "self-employment income" to mean the "net earnings
from self-employment (a term defined in §1402(a)) derived by an individual (other than a
nonresident alien individual) during any taxable year."
• Totalization agreements may modify this rule
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Wages And
Covered
Employment

Why Is It Necessary To Understand Social Security Taxes?
Concepts are similar, but not the same, as income taxes
Income taxation based on citizenship / residency
• U.S. citizens/residents taxed on worldwide income
• Nonresidents only taxed on U.S. source income

FICA taxes are imposed on “Wages” with respect to “Employment”
• “Wages” are defined as income from “employment”. IRC §3121(a).
• “Employment” is any service performed by an employee (a) within the U.S.,
or (b) outside the U.S. by a U.S. citizen or resident for an American
employer, or (c) services designated as equivalent to employment under a
totalization agreement. IRC §3121(b).

Any analysis of social security coverage must begin with an
analysis of these two factors
12-Jun-2018
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What Else Is Considered Employment?
• “Employment” also includes services performed on or in connection with an
American vessel or aircraft:
• Under a contract of service which is entered into within the U.S. or
• During the performance of such services and while employed on the vessel
or aircraft it touches a port in the U.S., if the individual is also employed in
connection with the vessel or aircraft when outside the U.S. IRC
§3121(b)(A)(ii).
IRC §3121(f) defines an American Vessel and an American aircraft as follows:
• “American vessel” means a vessel documented or numbered under the laws
of the United States and an “American aircraft” means an aircraft registered
under the laws of the United States
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SECA Taxes Are Imposed Net Earnings From SelfEmployment
➢ “Net earnings from self-employment” include gross income derived by
an individual (other than a nonresident alien individual) from a trade or
business, less trade or business expenses (excluding the net
operating loss deduction), plus the individual’s distributive share of
income or loss from a business carried on as a partnership
➢ In computing net earnings from self-employment, the Section 911
exclusion does not apply
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Director’s Fees
In the U.S., director’s fees are considered self employment income
➢ As a result, nonresident directors attending U.S. board meetings
may be subject to income tax, but not SECA tax
➢ This treatment is not consistent with other countries, which
consider it employment income
➢ U.S. directors of foreign companies may be subject to
withholding on director’s fees from company, and subject to U.S.
SE tax on same income
➢ Totalization agreements address this issue
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Can Individuals “Opt-Out” Of Social Security Coverage?

Social Security Taxes are Non-elective
➢ A taxpayer may not elect to participate in the U.S. Social security system.
➢ One may not elect out of the U.S. Social security system if they otherwise meet
the criteria for participation and no exception applies.

12-Jun-2018
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Purpose of
Totalization
Agreements

Totalization Agreements
Bilateral Social Security Agreements (“Totalization Agreements”)
• Assign social security coverage to the country where the worker has
the greatest attachment
• Legally binding in the U.S. in the same manner as income tax
treaties
• Totalization agreements have two principal purposes:
• Relief from duplicate social security tax
• Provide for coordination of benefits
Agreements may assign coverage differently than U.S. law would
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Regulatory Framework of Totalization
Agreements
• Regulatory framework is found in 20 CFR §§404.1901-404.1930
• It is important to have an understanding of the framework in order to
understand how totalization agreements work

12-Jun-2018
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Regulatory Framework of Totalization
Agreements
§ 404.1901. Introduction –
• Grants the President authority under Section 233 of the Social
Security Act (42 U.S.C. §433) to enter into social security
agreements between the U.S. and other countries
• Agreements also provide for the precluding of dual coverage and
dual social security taxation for work covered under both systems
• Agreements apply equally to nationals of both countries
• Refugees, stateless persons, and other nonnationals who derive benefit rights from
nationals, refugees, or stateless persons may be treated as nationals if they reside
within one of the countries.
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Regulatory Framework of Totalization
Agreements
§ 404.1902. Definitions
Act means the Social Security Act (42 U.S.C. 301 et seq.).
Agency means the agency responsible for the specific administration
of a social security system including responsibility for implementing an
agreement; the Social Security Administration (SSA) is the agency in
the U.S.
Agreement means the agreement negotiated to provide coordination
between the social security systems of the countries party to the
agreement. The term agreement includes any administrative
agreements concluded for purposes of administering the agreement.

12-Jun-2018
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Regulatory Framework of Totalization
Agreements
§ 404.1902. Definitions
Competent authority means the official with overall responsibility for
administration of a country's social security system including applicable
laws and international social security agreements; the Commissioner
of Social Security is the competent authority in the U.S.
Period of coverage means a period of payment of contributions or a
period of earnings based on wages for employment or on selfemployment income, or any similar period recognized as equivalent
under the social security system of the U.S. or under the social security
system of the foreign country which is a party to an agreement.
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Regulatory Framework of Totalization
Agreements
§ 404.1902. Definitions
Residence or ordinarily resides, when used in agreements, has the
following meaning for the U.S.
• Residence or ordinarily resides in a country means that a person
has established a home in that country intending to remain there
permanently or for an indefinite period of time. Generally, a person
will be considered to have established a home in a country if that
person assumes certain economic burdens, such as the purchase
of a dwelling or establishment of a business, and participates in the
social and cultural activities of the community. If residence in a
country is established, it may continue even though the person is
temporarily absent from that country.
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Regulatory Framework of Totalization
Agreements
§ 404.1902. Definitions
Residence or ordinarily resides, when used in agreements, has the
following meaning for the U.S. (continued)
Generally, an absence of six months or less will be considered
temporary. If an absence is for more than six months, residence in the
country will generally be considered to continue only if there is
sufficient evidence to establish that the person intends to maintain the
residence. Sufficient evidence would include the maintenance of a
home or apartment in that country, the departure from the country with
a reentry permit, or similar acts. The existence of business or family
associations sufficient to warrant the person's return would also be
considered.
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Regulatory Framework of Totalization
Agreements
§ 404.1902. Definitions
Social security system means a social insurance or pension system
which is of general application and which provides for paying periodic
benefits, or the actuarial equivalent, because of old-age, death, or
disability.
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Regulatory Framework of Totalization
Agreements
§ 404.1903. Negotiating totalization agreements.
An agreement shall be negotiated with the national government of the
foreign country for the entire country. However, agreements may only
be negotiated with foreign countries that have a social security
system of general application in effect. The system shall be
considered to be in effect if it is collecting social security taxes or
paying social security benefits.
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Regulatory Framework of Totalization
Agreements
§ 404.1904. Effective date of a totalization agreement.
Section 233 of the Social Security Act provides that a totalization
agreement shall become effective on any date provided in the
agreement if—
(a) The date occurs after the expiration of a period during which at
least one House of Congress has been in session on each of 60 days
following the date on which the agreement is transmitted to Congress
by the President; and
(b) Neither House of Congress adopts a resolution of disapproval of
the agreement within the 60-day period described in paragraph (a) of
this section.
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Regulatory Framework of Totalization
Agreements
§ 404.1905. Termination of agreements.
Each agreement shall contain provisions for its possible termination. If
an agreement is terminated, entitlement to benefits and coverage
acquired by an individual before termination shall be retained.
The agreement shall provide for notification of termination to the other
party and the effective date of termination.
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Regulatory Framework of Totalization
Agreements
§ 404.1908. Crediting foreign periods of coverage.
(a) General. To have foreign periods of coverage combined with U.S.
periods of coverage for purposes of determining entitlement to and the
amount of benefits payable under title II, an individual must have at
least 6 quarters of coverage, as defined in section 213 of the Social
Security Act, under the U.S. system. As a rule, SSA will accept foreign
coverage information, as certified by the foreign country's agency,
unless otherwise specified by the agreement. No credit will be given,
however, for periods of coverage acquired before January 1, 1937.
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Regulatory Framework of Totalization
Agreements
§ 404.1908. Crediting foreign periods of coverage.
(b) For quarters of coverage purposes. (1) Generally, a quarter of
coverage (QC) will be credited for every 3 months (or equivalent
period), or remaining fraction of 3 months, of coverage in a reporting
period certified to SSA by the other country's agency.
A reporting period used by a foreign country may be one calendar year
or some other period of time. QCs based on foreign periods of
coverage may be credited as QCs only to calendar quarters not
already QCs under title II. The QCs will be assigned chronologically
beginning with the first calendar quarter (not already a QC under title
II) within the reporting period and continuing until all the QCs are
assigned, or the reporting period ends.
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Regulatory Framework of Totalization
Agreements
§ 404.1908. Crediting foreign periods of coverage.
Example: Country XYZ, which has an annual reporting period, certifies
to SSA that a worker has 8 months of coverage in 1975, from January
1 to August 25. The worker has no QCs under title II in that year. Since
8 months divided by 3 months equals 2 QCs with a remainder of 2
months, the U.S. will credit the worker with 3 QCs. The QCs will be
credited to the first 3 calendar quarters in 1975.
(2) If an individual fails to meet the requirements for currently insured
status or the insured status needed for establishing a period of
disability solely because of the assignment of QCs based on foreign
coverage to calendar quarters chronologically, the QCs based on
foreign coverage may be assigned to different calendar quarters within
the beginning and ending dates of the reporting period certified by the
foreign country, but only as permitted under paragraph (b)(1) of this
section.
12-Jun-2018
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Regulatory Framework of Totalization
Agreements
§ 404.1910. Person qualifies under more than one totalization
agreement.
(a) An agreement may not provide for combining periods of coverage
under more than two social security systems.
(b) If a person qualifies under more than one agreement, the person
will receive benefits from the U.S. only under the agreement affording
the most favorable treatment.
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Regulatory Framework of Totalization
Agreements
§ 404.1910. Person qualifies under more than one totalization
agreement.
(c) In the absence of evidence to the contrary, the agreement that
affords the most favorable treatment for purposes of paragraph (b) of
this section will be determined as follows:
(1) If benefit amounts are the same under all such agreements, benefits will be paid
only under the agreement which affords the earliest month of entitlement.
(2) If benefit amounts and the month of entitlement are the same under all such
agreements, benefits will be paid only under the agreement under which all
information necessary to pay such benefits is first available.

(3) If benefit amounts under all such agreements are not the same, benefits will be
paid only under the agreement under which the highest benefit is payable. However,
benefits may be paid under an agreement under which a lower benefit is payable for
months prior to the month of first entitlement to such higher benefit.
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Regulatory Framework of Totalization
Agreements
§ 404.1911. Effects of a totalization agreement on entitlement to
hospital insurance benefits.
A person may not become entitled to hospital insurance benefits under
section 226 or section 226A of the Act by combining the person's
periods of coverage under the social security system of the United
States with the person's periods of coverage under the social security
system of the foreign country. Entitlement to hospital insurance
benefits is not precluded if the person otherwise meets the
requirements.
Note: even though totalization agreements do not cover Medicare,
individuals exempt from U.S. social security contributions under a
totalization agreement are exempt from both the OASDI and HI
components of FICA and SECA
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Regulatory Framework of Totalization
Agreements
§ 404.1913. Precluding dual coverage.
(a) General. Employment or self-employment or services recognized
as equivalent under the Act or the social security system of the foreign
country shall, on or after the effective date of the agreement, result in a
period of coverage under the U.S. system or under the foreign system,
but not under both. Methods shall be set forth in the agreement for
determining under which system the employment, self-employment, or
other service shall result in a period of coverage.
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Regulatory Framework of Totalization
Agreements
§ 404.1913. Precluding dual coverage.
(b) Principles for precluding dual coverage.
(1) An agreement precludes dual coverage by assigning responsibility
for coverage to the U.S. or a foreign country. An agreement may
modify the coverage provisions of title II of the Act to accomplish this
purpose. Where an agreement assigns coverage to the foreign
country, it may exempt from coverage services otherwise covered by
the Act. Where an agreement assigns coverage to the U.S., it may
extend coverage to services not otherwise covered by the Act but only
for taxable years beginning on or after April 20, 1983.
(2) If the work would otherwise be covered by both countries, an
agreement will exempt it from coverage by one of the countries.
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Regulatory Framework of Totalization
Agreements
§ 404.1913. Precluding dual coverage.
(3) Generally, an agreement will provide that a worker will be covered
by the country in which he or she is employed and will be exempt from
coverage by the other country.
Example: A U.S. national employed in XYZ country by an employer
located in the United States will be covered by XYZ country and
exempt from U.S. coverage.
(4) An agreement may provide exceptions to the principle stated in
paragraph (b)(3) of this section so that a worker will be covered by the
country to which he or she has the greater attachment.
Example: A U.S. national sent by his employer located in the United
States to work temporarily for that employer in XYZ country will be
covered by the United States and will be exempt from coverage by
XYZ country.
12-Jun-2018
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Regulatory Framework of Totalization
Agreements
§ 404.1913. Precluding dual coverage.
(5) Generally, if a national of either country resides in one country and
has self employment income that is covered by both countries, an
agreement will provide that the person will be covered by the country in
which he or she resides and will be exempt from coverage by the other
country.
(6) Agreements may provide for variations from the general principles
for precluding dual coverage to avoid inequitable or anomalous
coverage situations for certain workers. However, in all cases coverage
must be provided by one of the countries.
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Regulatory Framework of Totalization
Agreements
§ 404.1914. Certificate of coverage.
Under some agreements, proof of coverage under one social security
system may be required before the individual may be exempt from
coverage under the other system. Requests for certificates of coverage
under the U.S. system may be submitted by the employer, employee,
or self-employed individual to SSA.
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Regulatory Framework of Totalization
Agreements
§ 404.1915. Payment of contributions.
On or after the effective date of the agreement, to the extent that
employment or self-employment (or service recognized as equivalent)
under the U.S. social security system or foreign system is covered
under the agreement, the agreement shall provide that the work or
equivalent service be subject to payment of contributions or taxes
under only one system (see §§1401(c), 3101(c), and 3111(c) of the
Internal Revenue Code of 1986). The system under which
contributions or taxes are to be paid is the system under which there is
coverage pursuant to the agreement.
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Regulatory Framework of Totalization
Agreements
§ 404.1918. How benefits are computed.
(a) General. Unless otherwise provided in an agreement, benefits will
be computed in accordance with this section. Benefits payable under
an agreement are based on a pro rata primary insurance amount
(PIA), which we determine as follows:
(1) We establish a theoretical earnings record for a worker which
attributes to all computation base years (see §§ 404.211(b) and
404.241(c)) the same relative earnings position (REP) as he or she
has in the years of his or her actual U.S. covered work. As explained in
paragraph (b)(3) of this section, the REP is derived by determining the
ratio of the worker's actual U.S. covered earnings in each year to the
average of the total U.S. covered wages of all workers for that year,
and then averaging the ratios for all such years. This average is the
REP and is expressed as a percentage.
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Regulatory Framework of Totalization
Agreements
§ 404.1918. How benefits are computed.
(2) We compute a theoretical PIA as prescribed in § 404.1918(c) based
on the theoretical earnings record and the provisions of subpart C of
this part.
(3) We multiply the theoretical PIA by a fraction equal to the number of
quarters of coverage (QC's) which the worker completed under the
U.S. Social Security system over the number of calendar quarters in
the worker's coverage lifetime (see paragraph (d)(2) of this section).
See § 404.140 for the definition of QC.
(4) If the pro rata PIA is higher than the PIA which would be computed
if the worker were insured under the U.S. system without totalization,
the pro rata PIA will be reduced to the later PIA.

12-Jun-2018

Page 49

Regulatory Framework of Totalization
Agreements
§ 404.1919. How benefits are recomputed.
Unless otherwise provided in an agreement, we will recompute benefits in
accordance with this section. We will recompute the pro rata PIA only if the
inclusion of the additional earnings results in an increase in the benefits
payable by the U.S. to all persons receiving benefits on the basis of the
worker's earnings. Subject to this limitation, the pro rata PIA will be
automatically recomputed (see § 404.285) to include additional earnings under
the U.S. system.
In so doing, a new REP will be established for the worker, taking the additional
earnings into account, and assumed earnings in the computation base years
used in the original computation will be refigured using the new REP. Assumed
earnings will also be determined for the year of additional earnings using the
new REP. The additional U.S. earnings will also be used in refiguring the ratio
described in § 404.1918(d)(2).
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Regulatory Framework of Totalization
Agreements
§ 404.1925. Applications.
(a)(1) An application, or written statement requesting benefits, filed with the
competent authority or agency of a country with which the U.S. has concluded
an agreement shall be considered an application for benefits under title II of
the Act as of the date it is filed with the competent authority or agency if—

(i) An applicant expresses or implies an intent to claim benefits from the U.S.
under an agreement; and
(ii) The applicant files an application that meets the requirements in subpart G
of this part.
(2) The application described in paragraph (a)(1)(ii) of this section must be
filed, even if it is not specifically provided for in the agreement.
(b) Benefits under an agreement may not be paid on the basis of an
application filed before the effective date of the agreement.
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Regulatory Framework of Totalization
Agreements
§ 404.1925. Applications.
(a)(1) An application, or written statement requesting benefits, filed with the
competent authority or agency of a country with which the U.S. has concluded
an agreement shall be considered an application for benefits under title II of
the Act as of the date it is filed with the competent authority or agency if—
(i) An applicant expresses or implies an intent to claim benefits from the U.S. under an
agreement; and
(ii) The applicant files an application that meets the requirements in subpart G of this
part.

(2) The application described in paragraph (a)(1)(ii) of this section must be
filed, even if it is not specifically provided for in the agreement.
(b) Benefits under an agreement may not be paid on the basis of an
application filed before the effective date of the agreement.
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Regulatory Framework of Totalization
Agreements
§ 404.1928. Effect of the alien non-payment provision.
An agreement may provide that a person entitled to benefits under title II of the
Social Security Act may receive those benefits while residing in the foreign
country party to the agreement, regardless of the alien non-payment provision
(see § 404.460).
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Regulatory Framework of Totalization
Agreements
§ 404.1929. Overpayments.
An agreement may not authorize the adjustment of title II benefits to recover
an overpayment made under the social security system of a foreign country
(see § 404.501). Where an overpayment is made under the U.S. system, the
provisions in subpart F of this part will apply.
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Regulatory Framework of Totalization
Agreements
§ 404.1930. Disclosure of information.
The use of information furnished under an agreement generally shall be
governed by the national statutes on confidentiality and disclosure of
information of the country that has been furnished the information. (The U.S.
will be governed by pertinent provisions of the Social Security Act, the
Freedom of Information Act, the Privacy Act, the Tax Reform Act, and other
related statutes.) In negotiating an agreement, consideration, should be given
to the compatibility of the other country's laws on confidentiality and disclosure
to those of the U.S. To the extent possible, information exchanged between the
U.S. and the foreign country should be used exclusively for purposes of
implementing the agreement and the laws to which the agreement pertains.
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Totalization Agreements
• From the U.S perspective, application of provisions are not elective
• Controlled through length of assignment agreements and employment
relationship
• In order to maintain coverage when sent by home country employer,
assignment must be less than five years to maintain home country
coverage
• Termination of home country employment relationship and
establishment of host country employment relationship generally
results in host country coverage
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Application Of Totalization Agreements
Territoriality Rule
• An individual is subject to taxation exclusively in the country in
which he or she is working

Detached Worker Exception
• Designed to minimize disruptions in coverage of workers
temporarily working outside their home countries
• A person temporarily transferred to work for the same employer
in another country remains covered only by the country from
which he or she has been sent
• Applies to temporary assignments expected to last no more
than 5 years
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Application Of Totalization Agreements
Interaction With U.S. Internal Revenue Code
• Wages exempt from FICA tax to the extent they are subject exclusively to
the laws applicable to the social security system of such foreign country
IRC §3101(c) and §3111(c)

Certificate Of Coverage
• Documents continued coverage by the home country and thus support
the claim of exemption in the host country
• Important to have in case of payroll audits
• IRS may assess U.S. FICA contributions in the case of inbound
assignees where no Certificate of Coverage was obtained even if
agreement assigns coverage to home country
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Agreements in Force
•
•
•
•
•
•
•
•
•
•
•
•
•

Australia
Austria
Belgium
Canada
Chile
Czech Republic
Denmark
Finland
France
Germany
Greece
Hungary
Ireland
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•
•
•
•
•
•
•
•
•
•
•
•
•

Italy
Japan
Korea
Luxembourg
Netherlands
Norway
Poland
Portugal
Slovak Republic
Spain
Sweden
Switzerland
United Kingdom
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Other Countries
Agreements signed but not in force:
• Brazil – awaiting Brazilian ratification
• Mexico – likely not ever to be ratified

Agreements not likely:
• China
• India
The SSA has determined that China and India do not have systems of
general application
Check SSA’s Status Table for current list:
• https://www.ssa.gov/international/status.html
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U.S. Totalization Agreements Status
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Detached Worker Exception
Employee remains covered in country of sending employer
• Employee must be sent for five years or less
• Worker must remain employee of sending employer or §3121(l) foreign affiliate
• Exemption from host country coverage is documented through a certificate of
coverage
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Documenting the Detached Worker Exception – the
Certificate of Coverage
No special form is required to request a certificate but the request must
be in writing and provide the following information:
•
•
•
•
•
•
•
•
•

Full name of worker;
Date and place of birth;
U.S. Social Security number;
Citizenship;
Country of worker's permanent residence;
Date of hire;
Country of hire;
Name and address of the employer in the U.S. and the host country; and
Date of transfer and anticipated date of return.

Certain agreements require additional information. Always check the SSA’s
website for the latest information.
This application can be mailed to the SSA, but most employers use the SSA’s
website to apply online: https://opts.ssa.gov/
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Documenting the Detached Worker Exception – the
Certificate of Coverage
Employment by foreign affiliates
If the employee is sent to work for an affiliate, instead of the sending
employer, the sending employer must indicate if the U.S. company has
an agreement with the Internal Revenue Service under section 3121(l) of
the Internal Revenue Code to pay U.S. Social Security taxes for U.S.
citizens and residents employed by the affiliate and, if yes, the effective
date of the agreement.
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Certificates of Coverage for Self-Employed Workers
Self-employed workers can now apply online. The information required is
the following:
•
•
•
•
•
•
•
•

Full name;
Date and place of birth;
U.S. Social Security number
Citizenship;
Country of permanent residence;
Nature of self-employment activity;
Dates the activity was or will be performed; and
Name and address of trade or business in both countries.

Certain agreements require additional information. Always check the
SSA’s website for the latest information.

This application can be mailed to the SSA, but most workers use the
SSA’s website to apply online: https://opts.ssa.gov/
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Detached Worker Exception - Special Situations
Workers transferred to the U.S – “compulsory” home country coverage
required
• Check closely to determine if employee maintains “compulsory” coverage in
home country
• Always confirm that specific plan in which employee participates is a
“compulsory” plan
• “Offshore schemes” – such as the French CFE plan, do not qualify as
“compulsory” coverage so as to exempt employee from US social security
coverage
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Detached Worker Exception - Special Situations
Individuals On Multiple Assignments Can Generally Maintain Coverage
Through All Assignments
➢ Individuals transferring from one totalization country to another can
maintain coverage provided they were subject U.S. social taxes on
previous assignment
Example: Individual on assignment in U.K. for no more than 5 years who
is transferred to France for another 5 years and who continues to work
for same American employer is able to continue U.S. coverage during
French assignment

➢ Individuals transferring from non-totalization country can also maintain
coverage provided they were covered while on previous assignment
Not all agreements specify this but in practice Social Security
Administration will allow regardless
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Detached Worker Exception - Special Situations
• Rule may apply to employees sent to a third country by the same
employer
• Note US/French agreement which only allows this if the individual is a national
of one of the two countries
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Detached Worker Exception - Special Situations
Change of employers within host country
• If initially covered by COC by original employer, may be able to apply for
continuation of COC on behalf of new employer
•

What is needed for this?

• If not covered by COC with original employer (no current coverage)
•
•

No current US social contributions history
Unlikely to receive COC unless establishes six months US social contributions
history
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Detached Worker Exception - Special Situations
What about situations where home country employer no longer exists?
• May come about in situations where home country entity is sold and workers in
US are transferred to another related entity
• SSA’s position is that in context of transfer within related group no new
certificate is needed
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Detached Worker Exception - Special Situations
What if wrong host country employer on certificate application?
• US probably would accept (why not?); need to confirm whether host country
would also
• Recent case – US ➔ Belgium; wrong Belgian entity listed as employer

•
•

Needed to obtain new certificate under Belgian law
This is a Belgian, not US, issue
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Detached Worker Exception - Special Situations
Will employment by host country affiliate allow COC to be issued?
• For US employers, host country employer is only allowed if local affiliate makes
a Section 3121(l) election
• SSA’s position is that this only applies to U.S. citizens, not green card holders
• For non-US employer sending employees to US, can be employed by either
US or foreign affiliate and maintain exemption from US social coverage
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Detached Worker Exception - Special Situations
Split Payrolls / Dual Contracts
• Who is the employer?
• If one employer for all services, look to that employer to determine
whether COC may be obtained
• If multiple employers (i.e., services performed for different employers)
• Generally would look to each country’s totalization agreements to determine
whether services performed in that country would qualify for detached
worker exception

• US individual sent to Switzerland, spends 20% of time working on behalf of
German affiliate
• Should be able to obtain US COCs for both Switzerland and Germany
• Have to review facts carefully to determine
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Extensions
• Most (but not all) agreement allow extensions of home
country coverage past the initial five-year period
• The extension period is not uniform
• Some agreements provide for this in the agreement itself,
others depend on practical experience with the SSA and
the host country
• Best practice to apply for extension BEFORE end of
original five-year period
• The following pages contain a summary of our
discussions with the SSA concerning informal policies
regarding extensions of certificates of coverage in various
countries as well as the specific language of the
agreements
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Extensions
Country
Australia
Austria
Belgium
Brazil (not in force)
Canada
Chile
Czech Republic
Denmark
Finland
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Extensions of Time Allowed
(practical experience)
1 year
4 years
2-3 years
4 years; 1 year automatically
no experience
no experience
no experience
4 years
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Extensions
Country
France
Germany
Greece
Hungary
Ireland
Italy
Japan
Korea (South)
Luxembourg
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Extensions of Time Allowed
(practical experience)
up to 3 years
4 years; 1 year automatically
2 years
None
4 years
no time limit
4 years; 3 years automatically
no experience
none
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Extensions
Country
Netherlands
Norway
Poland
Portugal
Slovakia
Spain
Sweden
Switzerland
United Kingdom
United States
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Extensions of Time Allowed
(practical experience)
3-4 years
2-3 years
no experience
1 year
no experience
1 year; 3-4 years with
compelling reason
2-3 years
1 1/2 years
4 years; 1 year automatically
Up to 4 years
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Totalized Benefits Coverage
• Under totalization agreements, eligible for U.S. OASDI benefits with as
little as six quarters of coverage
• Calculate benefit as if individual worked entire career in U.S. and then
prorate based on actual time worked
• Agreements do not totalize Medicare benefits
• Must meet 40 quarters of coverage, plus additional requirements for noncitizens discussed later
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Social Taxes
Covered under
Totalization
Agreements

Social Taxes Covered under Totalization Agreements
• For U.S. purposes, the social taxes covered under the totalization
agreement are the OASDI and Medicare taxes found in IRC §3101(c)
and §3111(c)
• Look to each agreement to confirm which local taxes are covered
• Agreements may not cover all social contributions
• The U.S. / Italy agreement does not cover certain Italian “minor
contributions”, which range between 7% and 9%
• The U.S. / Sweden agreement covers the following Swedish contributions:
sickness compensation and activity compensation, guaranteed pensions and
income-based old-age pensions; and survivors pensions and surviving
children's allowance. It does not cover contributions under branches of social
security other than those referred to in this subparagraph.
• Always confirm with local advisers whether any social contributions will be
required in the case of individuals with a certificate of coverage. Failure to do
so can result in significant penalties.
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“Territory”
Covered under
Totalization
Agreements

Confirm “Territory” covered by Totalization Agreements
The definition of the United States’ territory and the other agreement
country’s territory may differ for income tax and social tax purposes
For example, compare the definition of the United States for income and
social tax purposes under the U.S./ U.K. treaties:
Territory

Income Tax Treaty
Definition

Totalization Agreement
Definition

The 50 United States

Yes

Yes

Guam

No

Yes

Puerto Rico

No

Yes

Virgin Islands

No

Yes

American Samoa

No

Yes

Other U.S. possessions

No

No

Territorial Sea

Yes

Yes

Seabed

Yes

Yes
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Confirm “Territory” covered by Totalization Agreements
Likewise, the definition of the United Kingdom also differs:
Territory

Income Tax Treaty
Definition

Totalization Agreement
Definition

Great Britain and Northern Ireland

Yes

Yes

Territorial Sea

Yes

Yes

Seabed

Yes

Yes

No

Yes

No

Not specifically mentioned
but is part of Sarky

Guernsey

Yes

Yes

Herm
Isle of Jersey

Yes

Yes

No

Yes

Isle of Man

No

Yes

Jethou

No

Yes

Sark

No

Not specifically mentioned
Page 84
but is part of Guernsey

Channel Islands:
Alderney
Brecqhou
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Special
Circumstances

Canadian Agreement
• Generally a certificate of coverage is required for any days worked in
the host country; there is no “de minimus” number of days
• However, because there is so much business travel between the U.S.
and Canada there are two exceptions to this rule:
• Where a person is required to work in the territory of the other Contracting State for
intermittent periods of short duration, each such period shall be considered a separate
period of work
> This ensures that short business trips do not fall under the general rule of host country
coverage

• For longer assignments, individuals are only required to have a certificate of coverage
if the individual is present in Canada for more than 183 days in a calendar year
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Italian Agreement
• The Italian agreement was the first to be negotiated, and in 1978, was
also the first to be approved by Congress.
• It remains unique in that it looks exclusively to the citizenship of the
individual.
• Thus, an individual who is subject to social security tax in both the
United States and Italy remains subject to social security tax only in
the country of which he or she is a citizen, regardless of how long he
or she remains in the host country and regardless of whether he or
she was sent to that country as a detached worker.
• Notwithstanding this general rule, an Italian national, or a dual U.S.Italian national, may elect to pay tax to the country where he or she
works, if he or she does not wish to be taxed by the other country.
• Third-country nationals (including non-U.S. citizens who are
immigrant aliens under U.S. law) are subject to tax only where they
work and are exempt from the other country's tax.
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Italian Agreement
• Italian nationals and dual nationals (nationals of both the U.S. and
Italy) who are working in employment or self-employment covered by
both systems must elect to be exempt from coverage and taxation
under one system and to pay Social Security taxes to the other.
• This election must be made within three months from the date the
work begins. Italian nationals are permitted to change this election,
but only under the following situations:
• During the second year after the year the work begins; or, if later,

• When the individual acquires or loses permanent U.S. residence status.

• Third-country nationals (including non-U.S. citizens who are
immigrant aliens under U.S. law) are subject to tax only where they
work and are exempt from the other country's tax.
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Self-Employed Workers
• Generally subject to tax where individual is a resident
• Go back to definition of “resident” in § 404.1902.
• “Residence or ordinarily resides”, when used in agreements, has the
following meaning for the U.S. Residence or ordinarily resides in a country
means that a person has established a home in that country intending to
remain there permanently or for an indefinite period of time.
• At what point does an individual working temporarily in another country
establish the requisite intent to establish residence or ordinarily residence in
another country?

• Some agreements instead allow self-employed individuals to continue
home country coverage for a specified period of years:
• Belgium, Germany, Hungary, Japan and Slovak Republic – five years
• France – two years
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Practical Examples
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Totalization Agreements and Director’s Fees – In General
• In situations where totalization country considers director’s fees as
income from employment, totalization agreement generally assigns
coverage to country of residence
• Example – U.S./U.K. agreement Article 4.4:
Where a person is employed under the laws on coverage of one Party and selfemployed under the laws on coverage of the other party for the same activity, he
shall be subject only to the laws on coverage of the Party in whose territory he
ordinarily resides.

• In this situation it is necessary to obtain a U.S. certificate of coverage to
exempt director from foreign country’s social tax withholding
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Social Security Issues for Directors
Complexities
• Definitions of Directors (for U.S. purposes)
• Executive Director
• Individual is employee of company and serves on its board of directors
• Does not receive specific remuneration for role as director

• Non-Executive Director
• Individual is not an employee of company
• Receives specific remuneration for role as director

• Generally considered self-employed

• May regularly work in a country in which they are non-resident for tax
• Human Resources may not have any contact with these individuals
• May hold positions with unconnected companies in several countries

• Unconnected companies may not be aware of how the income from each role
is being treated
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Directors
What Happens When Individuals Serve As NonExecutive Directors In Multiple Jurisdictions?
• Canada - treated as employment income; if non-resident of Canada
rendering services partly in and partly outside Canada, Canada
Pension Plan contributions do not apply; Employment Insurance
premiums do not apply, unless also a “regular” employee
• U.K. - treated as employment income, although slightly different
computation. Liability to social security contributions in the UK will
depend on residency and if they also work in other countries
• U.S. - Treated as self employment income. Nonresidents are not
subject to self-employment tax; however U.S. citizens and residents
are subject to this tax regardless of where the services are performed
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Directors
Impact Of Totalization Agreements
• Canada - If tax resident of Canada, considered employment income
and subject to Canadian tax as such; if not, determine whether
considered employment or self-employment in other country and look
to agreement for guidance
• U.K. - Similar position as for Canada, except consider whether the EU
social security regulations apply and if so what is the impact. Consider
employment vs. self-employment and where they live/work
• U.S. - If residing in the U.S., considered self-employment and subject
to U.S. self-employment contributions; if not, determine whether
considered employment or self-employment in other country and look
to agreement for guidance
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Directors – Case Study
• Elizabeth Birmingham, a U.S. citizen, serves on the board of directors
for a Canadian, U.K. and U.S. companies
• She lives in London, Illinois.
• Where does she pay social tax?
• What if Elizabeth moves to Windsor, Ontario?
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Directors – Solution To Case Study
•

Elizabeth Birmingham, a U.S. citizen, serves on the board of directors for a Canadian, U.K. and U.S.
companies

•

She lives in Chicago, Illinois
•

•

Her director’s fees are considered self-employment income for U.S. purposes, and employment income for
both Canadian and U.K. purposes
•

•

•

Where does she pay social tax?

Since she resides in the U.S., under both Agreements she will be subject to U.S. self-employment tax

What if Elizabeth moves to Windsor, Ontario?
•

U.S. Board of Directors fees: Since she is resident of Canada, under U.S. / Canada agreement subject to
Canadian coverage as employment income

•

Canadian Board of Directors fees: Again, since she resides in Canada, treated as employment income

•

U.K. Board of Directors fees:
•

U.S. / U.K. Agreement – not specifically addressed as she does not ordinarily reside in either territory

•

Potential double taxation

•

However, U.S. / Canada agreement would assign coverage to jurisdiction where she resides Canada

•

But under Canada /U.K. Agreement , employment is in the U.K. so U.K. coverage applies, with
potential relief under certain circumstances

Takeaway: make sure you have full knowledge of director’s resident status and how the director’s fees are
considered under each jurisdiction’s laws!
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Ships and Aircraft
• Under most countries’ domestic law, coverage is assigned
to country where ship or aircraft is registered
• However, where there is duplicate coverage, the following
general rules apply:
• For ships, the general default is to country under whose
laws where the ship is registered
• For aircraft, the default is either the residency of the
company or the specific employee.
• Under U.S. law, coverage is generally assigned to where
the vessel or aircraft is registered, so you rarely see this
is practice
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Aircraft Case Study
• Irish airline (incorporated in Ireland) flies between the U.S. (New York) and
Dublin, Ireland
• Pilot is an Irish national, the co-pilot is a U.S. citizen, and the flight attendants
are Irish and U.K. Nationals
• Who is subject to FICA?
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Aircraft Case Study
• Irish airline (incorporated in Ireland) flies between the U.S. (New York) and
Dublin, Ireland
• Pilot is an Irish national, the co-pilot is a U.S. citizen, and the flight attendants
are Irish and U.K. Nationals
• Who is subject to FICA?

▪ Nobody – under U.S. domestic rules aircraft is not an American
aircraft and there is no American employer
▪ Irish totalization agreement is silent so nothing changes
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Another Case Study, This One Combining Partnerships
and Ships
➢ Anne Bonney, is an Irish national and a Legal Permanent Resident of
the United States who resides in the U.S.
➢ She signs on as first mate aboard the sloop Revenge sailing under
Spanish registration
➢ The Revenge terrorizes the U.S. coasts for decades
➢ The partnership which employs her while on the Revenge is as follows:
> Jack "Calico Jack" Rackham, a U.S. resident (5%)
> Stacy “Madwoman” Finch, a U.S. resident (5%)

> Ed “The Real Pirate” Kennedy, a U.S. resident (5%)
> Anders “The Angry Swede” Larsson, Swedish citizen (85%)

➢ Where is coverage assigned under the totalization agreement?
➢ What if the sloop Revenge were sailing under U.S. registration?
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Another Case Study
▪ Anne Bonney, is an Irish national and a Legal Permanent Resident of the
United States who resides in the U.S.
▪ She signs on as first mate aboard the sloop Revenge sailing under Spanish
registration
▪ The Revenge terrorizes the U.S. coasts for decades
▪ The partnership which employs her while on the Revenge is as follows:
▪ Jack "Calico Jack" Rackham, a US resident (5%)
▪ Stacy “Madwoman” Finch, a U.S. resident (5%)
▪ Ed “The Real Pirate” Kennedy, a U.S. resident (5%)

▪ Anders “The Angry Swede” Larsson, Swedish citizen (85%)

▪ Where is coverage assigned under the totalization agreement?
• Spain, since the sloop Revenge is registered in Spain

▪ What if the sloop Revenge were sailing under U.S. registration?
• The United States, since the sloop Revenge is now registered in the U.S.
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Multiple Assignments
Individuals On Multiple Assignments Can Generally Maintain Coverage
Through All Assignments
➢ Individuals transferring from one totalization country to another can
maintain coverage provided they were subject U.S. social taxes on
previous assignment
Example: Individual on assignment in U.K. for no more than 5 years who
is transferred to France for another 5 years and who continues to work
for same American employer is able to continue U.S. coverage during
French assignment

➢ Individuals transferring from non-totalization country can also maintain
coverage provided they were covered while on previous assignment
Not all agreements specify this but in practice Social Security
Administration will allow regardless
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Non-Permanent Residents Transferred Abroad
Individual is present in U.S. with valid visa and is assigned to Belgium
•

“Employment” is any service performed by an employee (a) within the U.S., a
or (b) outside the U.S. by a U.S. citizen or resident for an American employer,
or (c) services designated as equivalent to employment under a totalization
agreement. IRC §3121(b).

• SSA has what it calls the “rule of thumb” which allows nonresidents to
continue to participate in U.S. social security provided the following is
met:
• Individual had 6 months of covered employment prior to assignment
• Individual intends to return to U.S.

• Employer must obtain certificate of coverage and issue “FICA Only”
W-2
• SSA’s position is that this is only allowed when individual remains
employed by American employer
• Not allowed if employee transfers to Section 3121(l) affiliate
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Deferred Compensation And Equity Awards - Examples
• Mary, a U.S. citizen, is granted stock options of USCO, Inc. when
working in the U.S.
• These awards vest after three years.
• After the second year, Mary is transferred to the U.K. for no more than
5 years and remains employed by USCO.
• While in the U.K. the options vest and Mary immediately exercises for
$100,000 of gain.
• What and where are Mary’s social liabilities?
• U.S. – during the entire period from grant to vest the totalization agreement
assigned coverage to the U.S. Thus, all of the income is subject to U.S.
FICA
• U.K. – all coverage assigned to U.S.; thus no U.K. NIC
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Deferred Compensation And Equity Awards - Examples
• What if Mary’s employment changes to UKCO and she now becomes
subject to U.K. NIC. What and where are Mary’s social liabilities now?
• During the period of time employed by USCO - subject to U.S. FICA
• When employment changes and she is employed in U.K. by a U.K.
employer, coverage shifts to U.K.
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Social Security
Summary

Principles for Determining Social Security Coverage
Reciprocal Agreements

Multilateral Agreement

• Individual agreements between two
countries e.g.. Canada-U.S, Canada –
U.K., U.S. – U.K.
• Generally override domestic law
• Provide for one level of contributions
• Generally provide for coordination of
benefits
• Provide for coverage in country of
employment, with exceptions for:
• Detached workers, self-employed,
transportation personnel and others

Non-agreement countries
•No agreement regarding social
security
•Home and host country domestic law
addresses liability for contributions
•Potential double level of contributions
•No coordination of benefits, thus may
not qualify for host country benefits
based on domestic law
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•EEA and Switzerland, Mercosur
•Generally override domestic law
•Provide for one level of contributions
•Generally provide for coordination of
benefits
•Similar provisions as under reciprocal
agreements

Coverage
Determination

Unusual Situations
•Countries which unilaterally exempt
assignees from contributions (e.g.,
Singapore and Hong Kong)
•Voluntary coverage (e.g., France) may
result in duplicate coverage, albeit at a
lower overall cost
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Social Security and SECA Liability (absent Totalization
Agreement)
Employment consisting of…

Performed by U.S.
Citizen/Resident Alien

Performed by Nonresident Alien

Services in U.S. for American employer

Subject to the FICA

Subject to the FICA

Services in U.S. for non-American employer

Subject to the FICA

Subject to the FICA

Services outside the U.S. for American
employer

Subject to the FICA

Not subject to the FICA

Services outside the U.S. for non-American
employer

Not subject to the FICA

Not subject to the FICA

Services on or in connection with American
vessel or aircraft

Subject to the FICA

Subject to the FICA

Services on or in connection with nonAmerican vessel or aircraft

Not subject to the FICA

Not subject to the FICA

Self-Employment consisting of...

Performed by U.S.
Citizen/Resident Alien

Performed by Nonresident Alien

Services in the U.S.

Subject to the SECA

Not subject to the SECA

Services outside the U.S.

Subject to the SECA

Not subject to the SECA
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Social Security and SECA Liability Under Totalization
Agreement
Employment consisting of…

Performed by U.S.
Citizen/Resident Alien

Performed by Nonresident Alien

Services designated as employment or
recognized as equivalent to employment
under Totalization Agreement

Subject to FICA

Subject to FICA

Services neither designated as employment
nor recognized as equivalent to employment Not subject to FICA
under Totalization Agreement

Not subject to FICA

Self-Employment consisting of...

Performed by U.S.
Citizen/Resident Alien

Performed by Nonresident Alien

Services recognized as self-employment
under a Totalization Agreement

Subject to SECA

Subject to SECA

Services not recognized as self-employment
Not subject to SECA
under a Totalization Agreement

Not subject to SECA

Note: “Employment” and “Self-Employment” are terms defined in Sections 1401(b) and 3121(b). When a totalization
agreement applies, the agreement assigns coverage based on the specific rules of the agreement. As a result, services
performed in the U.S. and services performed outside the U.S. by a U.S. citizen or green card holder, may, or may not,
constitute “employment” or “self-employment” depending upon whether the agreement assigns coverage to the U.S.
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Interaction with
Income Tax
Treaties

Interaction with Income Tax Treaties
• Income tax treaties do not cover social security taxes
• Generally social security taxes are specifically excluded in
the “Taxes Covered” income tax treaty section
• For example, the U.S./Canada income tax treaty technical
explanation provides as follows:
• National taxes not generally covered by the Convention include, in the case
of the United States, . . . . social security taxes imposed under sections
1401, 3101, and 3111 of the Code. . . . However, the Convention has the
effect of covering the Canadian social security tax in certain respects
because under Canadian domestic tax law no such tax is due if there is no
income subject to tax under the Income Tax Act of Canada.
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Interaction with Income Tax Treaties
• Watch out for the “Dependent Personal Services (DPS)”
article
• The DPS article excludes from income tax compensation
paid to nonresidents in the U.S. provided certain
requirements are met
• The DPS article does not address social security taxes
• There is an income tax filing requirement for individuals
exempt from income tax under the DPS article
• A “certificate of coverage” (discussed later) should also be
obtained to document exemption from U.S. social security
coverage
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Form 8938 /
FinCEN Reporting

Form 8938 / FinCEN Reporting– Social Tax Issues
• Interest in foreign pension is reportable
• Funded vs. unfunded
• Vested vs. unvested
• Treaty provisions regarding “corresponding” plans will not exempt foreign
plan from reporting requirements

• Specific exception for social security, social insurance or similar
program of a foreign government
• Does social security program provide for plans to be managed outside the
government?
• Example: Swiss Pillar 3 is established with a financial institution so it is
reportable provided individual meets the Form 8938 or FinCEN threshold
• When in doubt, report
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Form 8938 / FinCEN Reporting– Social Tax Issues

Canadian RRSPs:
➢ For taxable years through 2014, Canadian RRSP reported on Form
8891 but taken into account for threshold purposes and box checked
on form 8938
➢ No reporting is now required
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Form 8938 / FinCEN Reporting– Social Tax Issues

Australian Superannuation Funds
• These funds are generally privately managed, so reporting is likely
required
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Form 8938 / FinCEN Reporting– Social Tax Issues
Key Takeaway Is The Plan Has To Be Provided By A Foreign
Government To Be Exempt From Reporting
• Outside of a “plain vanilla” social security plan, always check to see if
it should be reported on either or both of these forms
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Creditability Of
Foreign Social
Security Taxes

Creditability Of Foreign Social Security Taxes
Generally, Under Treas. Reg. §1.901-2(a)(2)(ii)(c) the employee’s portion
of most social security taxes are creditable against individual’s income
tax
• Tax must be compulsory, not voluntary
• Cannot be for a specific economic benefit
• Employer portion of social security taxes are not creditable as they
are an excise tax imposed on the employer, not the employee
• Foreign social security taxes imposed as a result of a totalization
agreement (i.e., when the detached worked exception does not apply)
are not creditable
• Foreign taxes not “covered” under a totalization agreement, such as foreign disability
or unemployment tax, may be creditable provided they meet the requirements
discussed above
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Current IRS
Initiatives Impacting
Totalization
Agreements

Documentation from taxpayers claiming an exemption from
FICA withholding under a totalization agreement claim
• The IRS’ position is that In order to be exempt from FICA withholding
a certificate of coverage is required
• Many employers, especially those with individuals on short term
assignments, do not obtain these certificates of coverage
• I recently had a situation where a Korean employer send over quite a
few individuals on short term assignments
• The employer did not obtain certificates of coverage for these
employees
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Documentation from taxpayers claiming an exemption from
FICA withholding under a totalization agreement claim
• The issue is under the U.S./Korea income tax treaty, there is a $5,000
threshold for an income tax exemption regardless of whether the 183
day exception in the treaty was applicable
• These employees were in the US for a sufficient period of time to
exceed this threshold
• as a result, on audit the IRS assessed income tax, penalties, and
interest on the employer and additionally attempted to assess social
security tax, penalties, and interest for failure to withhold. The only
way the IRS would accept the totalization claim was for the employer
to obtain certificates of coverage for about 250 employees a very
short period of time
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Nonresident Alien Treaty Claims
• As mentioned previously, income tax treaties do not generally address
Social Security taxes
• This IRS initiative will address individuals who may have been
improperly made treating claim
• Similar to the previous slides, individuals who claim to be treaty
exempt are not necessarily exempt from Social Security withholding
absent a certificate of coverage
• As part of this examination it is possible that the IRS may review
Social Security withholding and require the employers to obtain a
certificate of coverage in order to be exempt from Social Security
withholdings
• it's a good idea to go ahead and now make sure all social security
withholding totalization exemptions are properly supported by a
certificate of coverage
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Form 3520 / Form 3520-A Non-Compliance
• Individuals with an interest in foreign grantor trusts are required to
report both the ownership and income of these trust on Forms 3520
and 3520-A
• Certain foreign social security plans not managed by a government
entity, such as the Australian Superannuation Fund, may be
considered grantor trusts
• In addition, individuals who may have participated in foreign social
security plans may have participated in some additional retirement
plans which may constitute a grantor trust
• This is common in many countries, including Canada and the United
Kingdom, where many retirement plans are not employer sponsored
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Form 3520 / Form 3520-A Non-Compliance
• As a result, individuals very carefully review their retirement plans as
well as their foreign Social Security plans regarding reporting in this
area
• Significant penalties apply for failure to properly report please trust.
• As result practitioners should be very vigilant regarding clients’ foreign
pension and social security plans to be compliant in this area
• I recently participated in a Stratford presentation, Canadian RRSPs,
RRIFs and Other Foreign Funded Retirement Plans: Tax Planning
and Reporting for 402(b) and Other Funded Plans
• If you have any concerns about non compliance in this area, please
contact me
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OASDI Benefits

U.S. Social Security Retirement Benefits
Old-age (Retirement Benefits)
• 40 quarters of qualifying coverage
• $1,320 of earnings = one qualifying quarter (2018)
• Limited to four qualifying quarters per year
• $5,280 Of Earnings Provides 4 Quarters Of Coverage
Benefit Calculation Based on Top 35 AIME
• “Average indexed monthly earnings”
• Calculation capped at OASDI ceiling
• No additional benefit from paying additional Medicare tax due to
assignment allowances
Participation in years when not technically eligible to contribute to the
FICA (Ineligible Years) does not result in additional quarters of coverage
or impact AIME
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Calculation Of Social Security Retirement Benefit
Determine The “Average Indexed Monthly Earnings (AIME)”
➢ This is a formula to convert the individual’s lifetime earnings into constant
dollars at a time close to retirement age
➢ Determine the Primary Insurance Amount (PIA) based on the individual’s AIME
in the year the individual is first eligible to retire (age 62). For individuals
reaching age 62 in 2018, the formula is as follows:
• The first $895 is multiplied by 90%
• The amount between $896 and $5,397 is multiplied by 32%
• The amount over $5,397 is multiplied by 15%
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Calculation Of Social Security Retirement Benefit
➢ A person who had maximum-taxable earnings in each year since age
22, and who retires at age 62 in 2018, would have an AIME equal to
$9,936.
➢ Based on this AIME amount and the bend points $895 and $5,397,
the PIA would equal $2,788.
➢ This person would receive a reduced benefit of $2,158.
https://www.ssa.gov/OACT/COLA/examplemax.html
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Calculation Of Totalized Social Security Retirement Benefit
•

•
•
•
•
•
•
•

Assume same facts as in previous slide EXCEPT:
•
•

Individual worked in the U.S. for only 5 years (20 quarters) and earned
maximum OASDI wages each year.
Individual still retires at age 62 and files for U.S. benefits then.

As indicated on the previous slide, assuming maximum earnings each
year individual would have had an AIME equal to $9,936.
The PIA would equal $2,788.
The reduced benefit would $2,158.
This reduced benefit is then reduced by the number of quarters actually
worked in the U.S. (20) divided by the total number of quarters needed
for a full benefit (140).
This results in a monthly benefit of $308.
Totalization calculation only applies when necessary to obtain a U.S.
social security benefit – i.e. when individual has less than 40 QCs
under the U.S. system
Once individual has 40 QCs under the U.S. system benefit is
calculated using the general rule discussed previously and the
Windfall Elimination Provision (WEP) may apply
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Calculation Of Social Security Retirement Benefit

Windfall Elimination Provisions (WEP) May Also Affect The
PIA Calculation
• Found in 20 CFR § 404.213
• Designed to reduce a double benefit for workers who received
pensions from more than one government’s system
• Only applies where benefit from one system is NOT due to totalization
agreement - 20 CFR § 404.213(e)(7)

• Adjusts the 90% factor depending upon the length of time not covered
by social security
• Reduction can be no more than ½ of total social security pension
• Current maximum reduction is $448 monthly
• Phases out between 20-30 years of ”substantial employment”

• https://www.ssa.gov/planners/retire/wep-chart.html
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WEP Example

Annual Earnings
Monthly Earnings
Years worked
Years worked in U.S.
Years worked outside U.S.
Average indexed monthly
earnings

Calculation
assuming all
employment
was in US
$96,000.00
$8,000.00
35
35

Calculation assuming 20
years worked in US, 15
years in other country;
same rates; no WEP
$96,000.00 $96,000.00
$8,000.00
$8,000.00
35
35
20

Calculation assuming 20
years worked in US, 15
years in other country;
same rates; WEP
$96,000.00 $96,000.00
$8,000.00
$8,000.00
35
35
20

15

15

$8,000.00

$4,571.43

$3,428.57

$4,571.43

$3,428.57

Benefit calculation:
First $896 @ 90%
Between $897 and
$5,399@32%
Balance @ 15%
Benefit

$806.40

$806.40

$806.40

$448.00

$806.40

$1,440.64
$390.15
$2,637.19

$1,175.82
$0.00
$1,982.22

$810.10
$0.00
$1,616.50

$1,175.82
$0.00
$1,623.82

$810.10
$0.00
$1,616.50

Combined Benefit

$2,573.17

$3,598.72

$3,240.32

$1,025.55

$667.15

Additional Benefit
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Social Security Benefits And Working At The Same Time
• Individuals can continue to work and still receive Social
Security retirement benefits.
• Earnings in (and after) the month individuals reach full
retirement age will not affect Social Security benefits.
However, benefits will be reduced if earnings exceed certain
limits for the months before individuals reach full retirement
age. (The full retirement age is 66 for people born in 19431954 and will gradually increase to 67 for people born in
1960 or later.)

12-Jun-2018

Page 134

Social Security Benefits And Working At The Same Time
• For individuals who are younger than full retirement age, $1
in benefits will be deducted for each $2 in earnings above
the annual limit ($17,040 in 2018).
• In the year individuals reach full retirement age, the benefits
will be reduced $1 for every $3 earned over a different limit
($45,360 in 2018) until the month the individual reaches full
retirement age. Once an individual reaches full retirement
age earnings do not reduce benefits..
• If benefits are withheld because earnings are more than
$17,040, there is some good news. Upon reaching full
retirement age, the retirement benefits will be increased to
take into account those months in which the benefits were
reduced.
https://www.ssa.gov/planners/retire/whileworking.html
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Social Security Benefits And Working At The Same Time Outside
the United States
•

The SSA withholds benefits for every month individuals under full
retirement age work more than 45 hours outside the United States in
employment or self-employment (not subject to U.S. Social Security
taxes).
• It doesn't matter how much the individual earned or how many hours
worked each day. Individuals will be considered to be working on any day
they:
• Work as an employee or self-employed person;
• Have an agreement to work even if they do not actually work because of
sickness, vacation, etc.; or
• Are the owner or part owner of a trade or business even if they do not
actually work in the trade or business or receive any income from it.
• Generally, if benefits are withheld, this impacts the ability of anyone
receiving benefits on that person’s record to receive benefits as well.
• In the case of work covered by U.S. social security, the same rules
discussed for individuals working in the U.S. also apply and the above
rules do not apply.

https://www.ssa.gov/hlp/isba/10/hlp-isba044b-earnwg2-for.htm
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Social Security Benefits And Working At The Same Time Example

Retirement age

62

63

64

65

66

Monthly Benefit

$2,102.00

$2,270.16

$2,451.77

$2,647.91

$2,859.75

Annual Benefit

$25,224.00

$27,241.92

$29,421.27

$31,774.98

$34,316.97

Threshold

$17,040.00

$17,040.00

$17,040.00

$17,040.00

$45,360.00

2X social security benefit

$50,448.00

$54,483.84

$58,842.55

$63,549.95

3X social security benefit

$102,950.92

Maximum before benefit is
reduced to zero

$67,488.00

$71,523.84

$75,882.55

$80,589.95

$148,310.92

You earn

$30,000.00

$30,000.00

$30,000.00

$30,000.00

$75,000.00

Threshold

$17,040.00

$17,040.00

$17,040.00

$17,040.00

$45,360.00

Amount over threshold

$12,960.00

$12,960.00

$12,960.00

$12,960.00

$29,640.00

$6,480.00

$6,480.00

$6,480.00

$6,480.00

$9,880.00

$18,744.00

$20,761.92

$22,941.27

$25,294.98

$24,436.97

1/2 or 1/3 of this amount
Reduced SS benefit
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Some Compensation Elements Do Not Reduce Benefits
•
•
•
•
•
•

Wages count toward the earnings limit when they are earned, not
when they are paid.
Income earned in one year, but the payment was deferred to a
following year, will not be counted for the year of receipt.
Some examples of deferred income include accumulated sick or
vacation pay, bonuses, stock options, and other deferred
compensation.
One other one particularly applicable in the international context
include equalization payments and tax payments relating to prior
years.
Employers can proactively notify SSA of special wage payments
which will not result in a benefit reductions by providing SSA-131
prior to making payments
If the taxpayer receives a notice that benefits are being reduced due
to these types of payments, we can write letter to SSA explaining
situation and requesting these amounts not be considered in this
calculation.
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Payment Of Benefits Outside The U.S.
• Once individuals have been out of the United States for at least 30
days in a row, the are considered to be outside the country until they
return and stay in the United States for at least 30 days in a row.
• OASDI benefits will not be paid while outside the country
• Generally U.S. citizens are not subject to these provisions unless that
travel to certain specified countries
• Individuals who are not a U.S. citizens, may also have to prove they
were lawfully present in the United States for that 30-day period.
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Payment Of Benefits Outside The U.S.
• “Outside the United States” means not present in one of the 50 states,
the District of Columbia, Puerto Rico, the U.S. Virgin Islands, Guam,
the Northern Mariana Islands or American Samoa.
• The rules are complicated, but the SSA has an online tool to assist in
the determination as to whether this applies:
• https://www.ssa.gov/international/payments_outsideUS.html
• Whenever a question arises, this tool should be used to determine
eligibility
• Individuals receiving benefits who are citizens of a totalization
agreement country are not subject to these rules
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Payment Of Benefits Outside The U.S. - Case Study

• Alejandro, a citizen of Argentina and a U.S. green card holder, worked
in the U.S. from December 2005 to December 2014.
• During this time he earned the 40 quarters of coverage in the U.S.
Social Security System.
• Each year he earned the maximum allowed for OASDI purposes.
• In December 2014 Alejandro reached retirement age. He
relinquished his U.S. green card and retired in Chile.
• Alejandro has been in Chile for all of 2015. As of June 2015 he is
considered outside of the U.S. for more than six consecutive months
and is a non resident for U.S. purposes.
• Is Alejandro entitled to receive U.S. social security benefits as a nonU.S. resident alien?
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Payment Of Benefits Outside The U.S. - Case Study
➢ Use the SSA’s Payments Abroad Screening Tool to determine whether
Alejandro is eligible to receive benefits in Chile:
http://www.socialsecurity.gov/international/payments_outsideUS.html
➢ What does the tool conclude?
Since you are a resident of one of the countries with which the United States
has a Social Security (Totalization) Agreement, your payments will continue as
long as you are a resident of an International Social Security (Totalization)
Agreement Country.
➢ Next, are these payments subject to withholding?
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Withholding On Social Security Payments Outside The U.S.
Case Study
➢ Taxable social security benefits payments to nonresident aliens are
subject to a 30% withholding tax (or lower treaty rate)
➢ Currently, 85% of retirement, survivors and disability social security
monthly payments are considered taxable benefits
➢ Use the SSA’s Nonresident Alien Tax Screening Tool to determine
whether Alejandro is subject to income tax withholding:
http://www.socialsecurity.gov/international/AlienTax.html
➢ Using this tool, you learn that the SSA will withhold a flat tax of 30%
from 85% of Alejandro’s Title II, Retirement, Survivors or disability,
monthly benefits. This results in a withholding of 25.5% on the total
benefit.
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Withholding On Social Security Payments Outside The U.S.
Case Study
➢ Alejandro receives a $600/month pension from Argentina.
➢ Does this impact his social security benefit?
➢ Windfall Elimination Provisions (WEP) may also affect the PIA calculation
• Found in 42 USC § 415(a)(7)(A).
• Designed to reduce a double benefit for workers who received pensions from
more than one government’s system
• Only applies where benefit from one system is NOT due to totalization agreement
• 42 USC § 415(a)(7)(E).
• Adjusts the 90% factor depending upon the length of time not covered by social
security
• Reduction can be no more than ½ of total social security pension
• Current maximum reduction is $428 monthly
• Phases out between 20-30 years of ”substantial employment”
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How Does The WEP Impact Alejandro?
Go to the SSA’s Windfall Elimination Screening Tool:
http://www.socialsecurity.gov/international/wep_disclaimer.html

Alejandro will receive a reduced monthly benefit of $1,107
What if Alejandro only worked in the U.S. for 8 years?
WEP would not apply, because it does not apply to totalized benefits.
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International
Implications Of
Medicare

What Is Medicare?
Persons age 65 and over who otherwise qualify for an old-age
pension upon retirement are eligible to participate in Medicare.
Medicare Has Four Components:
• Hospital insurance (Part A)
• Medical insurance (Part B)
• Medicare Advantage (Part C) plans are available in many areas.
People with Medicare Parts A and B can choose to receive all of their
health care services through one of these provider organizations
under Part C.
• Prescription drug coverage (Part D)
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Medicare Part A Eligibility Requirements
Eligibility Requirements:
• age 65 or older,
• a resident of the U.S., and
• a U.S. citizen, or lawfully admitted alien (green card holder) who has
lived in the U.S. continuously for the five year period immediately
preceding the month of enrollment.
• Employees will generally need 40 quarters of coverage to benefit
from Medicare’s free hospital insurance.
• Remember, 40 quarters of qualifying coverage is:
> $1,320 of earnings = one qualifying quarter (2018)
> Limited to four qualifying quarters per year
> $5,280 of earnings provides 4 quarters of coverage
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Medicare: The 40 QC conundrum
• Hospital insurance is available for qualifying individuals with less
than 40 quarters of coverage; however, this coverage is not free.
• For individuals having 30-39 quarters of Medicare covered
employment the monthly premium is $232.
• For individuals with less than 30 quarters of coverage the monthly
premium is $422 per month.
• Individuals also have to enroll in Supplemental Medical Insurance
(Medicare Part B)
> The Part B premium is means tested and based on earnings in
second prior year (for 2018 that is 2016)
> This is called the Income-Related Monthly Adjustment Amount
(IRMAA)

• For the current premium check out this website:
https://www.medicare.gov/your-medicare-costs/costs-at-aglance/costs-at-glance.html
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Medicare Part B premiums
• The standard part B premium amount in 2018 is $134.
• Individuals who pay their part B premium through their monthly social
security benefit pay less ($130 on average).
• Individuals pay the standard premium amount (or higher) if:
• They enroll in part B for the first time in 2018.
• They don’t receive social security benefits.
• Individuals who are directly billed for their Part B premiums.
• Individuals receiving Medicare and Medicaid, and Medicaid pays the
premiums. (In this case the state will pay the standard premium amount of
$134.)
• Their modified adjusted gross income as reported on their tax return from 2
years ago is above a certain amount. If so, they pay the standard premium
amount and an income related monthly adjustment amount (IRMAA).
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2018 Medicare Part B Premium

2016 income
2018
Premium

File individual tax File joint tax
return
return

File Married Filing
Separate Return

$85,000 or less

$170,000 or less

$85,000 or less

$134.00

above $85,000 up
to $107,000

above $170,000
up to $214,000

Not applicable

$187.50

above $107,000
up to $133,500

above $214,000
up to $267,000

Not applicable

$267.90

above $133,500
up to $160,000

above $267,000
up to $320,000

Not applicable

$348.30

above $160,000

above $320,000

above $85,000

$428.60
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Medicare – International Implications
Legal Permanent Residents (Green Card Holders)
• Even if the green card holder is otherwise eligible for Medicare, if the
residency requirements are not met the individual is not eligible for
Medicare benefits
• In discussing Medicare with clients, be sure to understand the client’s
facts to determine whether Medicare is indeed an option.
Workers transferred to U.S. who participate in U.S. social security
coverage
• Eligible for totalized benefit with respect to Social Security retirement,
disability and survivors insurance benefits
• Does not cover Medicare benefits – still need 40 quarters of
coverage for free Part A coverage in addition to meeting the
residency requirements discussed above
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