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Definition of EEO


Policies, programs and legislation
involving affirmative action or equal
access to employment, occupational
benefits and other employment or job
related opportunities involving
disadvantaged groups
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The Numbers


2010 Census:
– 72% White alone
– 12% African American alone
– 4.8% Asian alone
– .9% American Indian
– 6.2% Some other race alone
– 2.9% Two or more races



Hispanic or Latino Origin: 16%
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CA Numbers


2010 Census:
– 57.6% White alone
– 6.2% African American alone
– 13% Asian alone
– 1% American Indian
– 17% Some other race alone
– 4.9% Two or more races



Hispanic or Latino Origin: 37.6%
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The Challenge




Diversity in business and other
organizations has been a goal for
more than a quarter of a century
Companies still struggle to create an
inclusive and diverse work place
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The Backlash?




A 2007 study of 829 companies over a
31 years span showed that diversity
training had "no positive effects in the
average workplace."
"In firms where training is mandatory
or emphasizes the threat of lawsuits,
training actually has negative effects
on management diversity."
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Why?





Prevent lawsuits
Create an inclusive environment in
which each member of the community
is valued, respected, and can fully
contribute their talents
Reducing bias and increasing the
diversity of the employee and
management population
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Elements of a Balanced
Training Program





Training should be a priority in a company's
overall career experience
Training is one of the most effective ways to
make inclusion and diversity part of an
organization's culture.
Successful organizations should offer
training programs to educate individuals, to
promote inclusion and diversity in the
workplace and to prepare our people to
deliver high performance through a diverse
workforce.
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Elements of a Balanced
Training Program
Inclusion/diversity training can be divided into three areas:
 Diversity Awareness to help develop a greater sensitivity to
the challenges and opportunities presented by working in an
increasingly dynamic, global and diverse workforce.
 Diversity Management to help a company's leaders more
effectively manage a diverse workforce and create an
inclusive work environment.
 Professional Development to help solidify the integrated
approach to deepening the company's commitment to women
and minorities by helping build skills to increase their personal
success in the organization.
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Elements of a Balanced
Training Program






Diversity topics can be imbedded into many
of an organization's core curriculum courses
Diversity topics can be a part of stand-alone
diversity training.
Training should develop a diverse workforce
and enable its people to foster an inclusive
environment.
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Other trends






Diversity Training
Diversity Consulting
Diversity e-Learning
Developing Diversity Councils
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Other trends





Business Ethics and Conduct
Creating a Harassment Free
Workplace
Succeeding Through EEO
Compliance
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The Feds
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OPM (Office of Personnel
Management) reports:
-

-

Minorities overall represented 33.8
percent of the federal workforce in
fiscal 2010, an increase of 5 percent
from the previous year
Women represented 31.2 percent of
senior-level positions in fiscal 2010, up
from 30.4 percent in fiscal 2009
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OPM (Office of Personnel
Management) reports:
-

-

African-Americans made up 6.7
percent of the top government jobs in
2010, an increase from 6.4 percent in
2009
Overall number of women employed
last year dropped from 2009, from
44.2 percent to 43.9 percent
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Executive Order 13583







August 18, 2011
Establishing a Coordinated
Government-wide Initiative to
Promote Diversity and Inclusion in the
Federal Workforce
Government-wide initiative to promote
diversity and inclusion in the Federal
workforce
"Federal workplace as a model of equal
opportunity, diversity, and inclusion."
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The Attorney-Client Privilege
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Attorney-Client Privilege






Can it shield a company's diversity
program from disclosure?
Generally, employers' affirmative
action plans are subject to discovery.
The self-critical analysis
exception is narrowly construed
by the courts.
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University of Penn. V.
EEOC



493 US 182 (1990)
No special privilege for peer review
materials pertinent to charges of
discrimination.
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Stender v. Lucky Stores





803 F.Supp. 259 (N.D. Cal. 1992)
Notes taken during diversity training
sessions admissible as “evidence of
discriminatory attitude since stereotyping of
women.” Notes used as evidence that
Lucky’s managers had discriminatory
attitudes.
Attorney-client privilege may not be
asserted for meetings which take place for
purposes other than facilitating the
provision of professional legal services to a
client.
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Hardy v. New York News



114 FRD 633, 644 (S.D.N.Y. 1987)
Documents connected with affirmative action plan
were not entitled to attorney-client or work-product
privilege.
–
–
–
–



No litigation threatened
Not prepared by counsel
No mention of counsel
Not maintained as confidential

"When the ultimate corporate decision is based on
both a business policy and a legal evaluation, the
business aspects of the decision are not protected
simply because legal considerations are also
involved"
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Motisola Malikha Abdallah
v. Coca-Cola Co.






2000 U.S. Dist. LEXIS 21025 (N.D. Ga.
2000).
Outside counsel retained in anticipation of
litigation expected following an audit.
Potentially damaging documents involving
an evaluation of possible liability were not
discoverable.
Documents produced for affirmative action
compliance fell within the ambit of the work
product doctrine. All documents prepared by
outside counsel were privileged.
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Lewis v. Capital One
Services, Inc.
- 2004 U.S. Dist. LEXIS 26978 (E.D. Va., June 10,
2004)
- Plaintiff sought production of a diversity recruiting
presentation created by in-house counsel and
marked as confidential.
- The materials were “designed to provide legal
advice and apprise senior management about legal
risks associated with diversity issues.”
- No waiver of the attorney-client privilege:
The presentation was treated confidentially, and in
fact, copies of the presentation were collected after
the presentation was made.”
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Affirmative Action Update
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Affirmative Action Update


Coalition to Defend Affirmative Action
v. Brown, 2012 WL 1072235 (9th Cir.)
– April 2, 2012
– Prop. 209
– Prohibits use of race in U.C. admissions
decisions.
– Upholds 1997 decision.
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What next?



Counseling Employers
Diversity and Inclusion Initiatives

31

STRAFFORD
Voluntary Diversity Initiative or Unlawful Discriminatory Preference

Legal Considerations with Diversity Programs:
Promoting Diversity vs. Discrimination
Margaret L. Watson
mwatson@mdmc-law.com
646-430-9195
April 17, 2012

The Evolution
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Agenda
1.

Legal Basics

2.

Law as applied to Diversity Programs

3.

The New Frontier: Re-thinking the Role of
Race and other Protected Categories
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The Legal Parameters
Title VII (and state laws):

Thou Shalt Not Discriminate
“Discriminate” means:
Take adverse action against
 An employee
 Based on or “because of”
 Their protected status (e.g., race, color, religion, gender, and
national origin, as well as, age, disability, genetic
predisposition and more… sexual orientation, gender identity,
marital status, etc…..)
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The Legal Parameters



“Adverse Action” means: disfavor or disadvantage



“Because of” means: the relevant protected category cannot be
“a substantial contributing factor” or “a motivating factor” in the
decision/action



“Because of” does not mean you cannot acknowledge race or the
relevant protected characteristic.



Equal ≠ Identical; but equal does mean following the above
parameters
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Title VII applied:
■ You can’t favor one group over another

 White males are a protected category
 Reverse discrimination is unlawful; non-minorities protected
» See 42 USC 2000e-2(j)
■ You can “promote diversity” or set broad diversity “goals,” not quotas
 Race cannot be “a motivating factor,” even if other factors present
» See 42 USC 2000e-2(m)
■ You can’t accommodate client preferences, if client wants to
discriminate
■ You can’t permit vendor to discriminate on your behalf
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Title VII applied:
Title VII prohibits:

DISPARATE TREATMENT
(actor intends to discriminate)
and

DISPARATE IMPACT
(intent is not at issue; if neutral policy has adverse impact on a protected class,
policy must be changed absent showing of business necessity)
GOAL: Eradicate discrimination, whether it is intentional or unintended.
METHOD: Prohibit employment decisions (hiring, firing, promotion, etc.)
that are made “because of” an individual’s race or other protected
category as opposed to because of merit.
38

Title VII applied:
Exceptions to the above, or when race can be a motivating factor:
■ Affirmative Action
 See 29 C.F.R. 1608.1(c ): voluntary affirmative action is to be
encouraged

■ Consent Decree
 See Local 28 of Sheet Metal Workers’ Int’l Ass’n v. EEOC, 478 U.S. 421,
448-49 (1986) (Title VII gives courts broad remedial power to
remedy discrimination, including power to fashion affirmative action
relief)
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Title VII applied:
Affirmative Action: Race-Conscious Employment Decisions
Requirements –

1. REMEDIAL: aimed at remedying a manifest imbalance in a
traditionally segregated job category;

2. TEMPORARY: seeking to eradicate the effects of past discrimination
and not simply to maintain a permanent racial balance; and

3. NARROWLY TAILORED: so does not “unnecessarily trammel the
interests of the white employees”
Cases:
United Steelworkers v. Weber, 443 U.S. 193 (1979)
Johnson v. Transportation Agency, Santa Clara County, 480 U.S. 616 (1987 )
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Diversity Programs
General goals: Increase representation and
participation of women and minorities in the
workplace (or greater “diversity” among
employees)
Tension: How to Achieve Without Favoring
One Group Over Another?
Answer: The Dance…..
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Diversity Programs
General Elements:
1.

Assessment phase: identify diversity “needs”

2.

Set goals (and later measure “success” against the
goals)

3.

Establish diversity programs to achieve goals

4.

Create or house the above in Office of Diversity /
Chief Diversity Officer
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Diversity Programs Reviewed

Assessment Phase:
■ Available Data: HR, EEO-1 Reports, Surveys
■ Creating Unwanted Data
 In zoomerangs
 Diversity Committee notes
 Diversity trainings

■ Discoverability of Data
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Diversity Programs Reviewed
Establishing Goals:
 Mission Statements
 Legal Goal vs. Illegal Quota


Diversity Plus



Rewarding the Achievement of a Goal



Voluntary Affirmative Actions Plans


Role of OFCCP and affirmative action plans
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Diversity Programs Reviewed
RECRUITING
■

Review of Policies: Disparate impact concerns

 Credit Checks
 Criminal history/background checks
 Word-of-mouth hiring

 Tests and validations

■

Role and control of vendors

■

Role of Voluntary Affirmative Action Plans
 Broad Outreach
 Diverse Slate, not Hire
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Diversity Programs Reviewed
RETENTION
■ Mentoring Programs and Reverse Mentoring

■ Networks and Company-Sponsored Networks
■ Sponsorships
■ Training
Requirements: open enrollment and
equal distribution of benefits
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Diversity Programs Reviewed
Office of Diversity/ Chief Diversity Officer
■ Phil Donahue Forum
■ Stereotypes
■ Absence of Privilege
■ Whistleblower Actions

47

The New Frontier:
Diversity Plus
or

Diversity per se vs. Race as a Legitimate Factor

Grutter v. Bollinger, 539 U.S. 306 (2003)
Petit v. City of Chicago, 352 F.3d 1111 (7th Cir. 2003)
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Strafford Group: Voluntary
Diversity Initiative or Unlawful
Discriminatory Preference?

OFCCP Enforcement of
Affirmative Action
Christine Hendrickson
Senior Counsel

Seyfarth Shaw LLP
OFCCP, Affirmative Action, and Diversity Consulting Team
April 17, 2012

Seyfarth Shaw OFCCP, Affirmative
Action & Diversity Consulting Team

Christine F. Hendrickson
(312) 460-5836
chendrickson@seyfarth.com
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Seyfarth Shaw’s Perspective
• Informed by experiences of more than 300 employment attorneys
representing management
• Handling many of the most significant employment cases today
• Our practice is national in scope: 10 offices in the US
• Nationally recognized leaders in understanding and communicating
affirmative action compliance and developing successful affirmative
action programs (AAPs)
• Have defended hundreds of OFCCP compliance evaluations across
every region in the US
• Consulting with hundreds of employers about employment policies
and best practices, including selection and pay equity
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OFCCP Stands For …?
• Office of Federal Contract Compliance Programs
• Jurisdiction over federal contractors and subcontractors
• Enforcement authority
►Executive Order 11246
►Section 503 of the Rehabilitation Act of 1973
►Vietnam Era Veterans Readjustment Assistance Act of 1974
►Americans with Disabilities Act & ADAAA (with EEOC)

• OFCCP v. EEOC
►Similarities
►Differences
►Cooperation
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What Is Government Contract? Who is
a Government Contractor?
• A government contract is any agreement
between any governmental agency and any
person to furnish supplies or services, or for the
use of real or personal property, including lease
arrangements.
• Federally assisted construction contracts
(separately defined).
• Contractors and subcontractors and related
entities.
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Thresholds for Coverage
• Basic AA obligations - $10,000 of contracts (aggregated)
►EO Clause, tag lines, notification to vendors and unions, posting
requirements, record retention (including Internet applicant
records), solicit race & gender information from applicants,
permit access to property

• Affirmative Action Programs (AAPs)
►EO 11246 - $50,000 contract, 50 employees (or a bank that is a
federal depository or issuer of savings bonds)
►Section 503 – same
►VEVRAA - $100,000 contract and 50 employees

• Many other obligations
►Outreach to women, minorities, veterans, disabled individuals;
posting openings with state employment service, EEO-1 and
VETS-100A reports
54 | Seyfarth Shaw LLP©2012 Seyfarth Shaw LLP

Two Prongs of Affirmative Action
• Obligation not to discriminate against any employee or
applicant for employment because of race, color,
religion, sex, national origin, disabled veteran, veteran of
the Vietnam era, other covered veteran status, or
physical or mental disability.
• Obligation to take affirmative action to ensure that
applicants are employed, and that employees are treated
during employment without regard to the above
protected categories.
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OFCCP Enforcement Efforts
• Focus Areas:
►Adverse Impact (particularly hiring & scrutiny of screening
processes)
►Compensation Analysis (privilege critical now)
►Outreach to Individuals with Disabilities and Covered Veterans
►Construction Contractors (different obligations)

• Enforcement Activity
►Significantly more compliance evaluations
►Significantly more requests for additional information
►Exponentially more onsite audits
►Investigations of individual complaints

56 | Seyfarth Shaw LLP©2012 Seyfarth Shaw LLP

What Affirmative Action Is Not
• A commitment to place unqualified minorities and
women in the workforce
• An action that discriminates against individuals by
providing preferential treatment to minorities or women
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AAP Development
• Include in AAP
►Measure race & gender composition of workforce
►Determine if workforce is underutilized in women or minorities
►If incumbency v. availability shows underutilization, set goals
►Establish action-oriented programs to goals
►Report on prior year achievements

• Additional Analysis
►Analyze applicant flow/hires, promotions, terminations for
adverse impact findings
►Analyze compensation across workforce
►Maintain accurate and complete records and effective systems
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Placement Goals: Quotas or Not?
• The OFCCP, officially, claims not to enforce quotas.
Indeed, in its various publications, it repeatedly sets forth
that “quotas are expressly forbidden by law.”
• But the OFCCP does recommend that contractors set
“[n]umerical goals” for employing women and minorities.
• Use of “placement goals” is specifically codified at 41
C.F.R. § 60-2.16.
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Underutilization
• But the Agency uses statistical analysis to determine
whether women or minorities are underutilized.
►“If the female/minority incumbency percent (%) is less than the
female/minority availability percent (%) and the ratio of
incumbency to availability is less than 80%, a placement goal
should be included.”
►If the employment of women or minorities differs by “two or
more standard deviations” from what should statistically be
expected, that difference will “[n]ormally . . . raise an inference
of discrimination.”

60 | Seyfarth Shaw LLP©2012 Seyfarth Shaw LLP

Good Faith Efforts or More?
• The Rule: Having a goal means that an employer needs
to develop an action-oriented program to hire or advance
in employment women or people of color.
• The Reality: The use of statistical metrics means that
contractors who fall below a set percentage of minorities
or women risk OFCCP enforcement.
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Proposed Disability “Preference”
Programs
• Notice of Proposed Rulemaking (NPRM) titled
“Affirmative Action and Nondiscrimination Obligations of
Contractors and Subcontractors: Evaluation of
Recruitment and Placement Results Under Section 503”
amends 41 CFR Part 60-741, et. seq.
►Issued on December 9, 2011
►400+ comments submitted by February 21, 2012

• Encourages contractors to voluntarily develop and
implement programs that provide priority consideration to
individuals with disabilities in recruitment and/or hiring
• Unclear whether such preference programs would be
lawful
►OFCCP cites no legal authority
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What About EEO-1 Reports? Who Must
File
• Private Employers
►100 or more employees.
•

EXCLUDING State and local governments, primary and secondary school
systems, institutions of higher education, Indian tribes and tax-exempt
private membership clubs other than labor organizations

►OR fewer than 100 employees but single enterprise and the entire
enterprise employs a total of 100 or more employees.

• Federal Contractor/Subcontractors
►50+ employees and (a) are prime contractors or first-tier
subcontractors, and have a contract, subcontract, or purchase order
amounting to $50,000 or more; or (b) serve as a depository of
government funds in any amount, or (c) is a financial institution which is
an issuing and paying agent for U.S. Savings Bonds and Notes.

63 | Seyfarth Shaw LLP©2012 Seyfarth Shaw LLP

EEO-1 Reports – Use Caution
• May be discoverable; consider FOIA
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Questions ?

Christine F. Hendrickson
Seyfarth Shaw LLP
(312) 460-5836
chendrickson@seyfarth.com
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