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Relevant Statutes
• Section 301
• Except in compliance with a permit, “the discharge of any pollutant by any person shall be
unlawful.”

• Section 404
• EPA, Army Corps, and any state with delegated authority may issue permits for the discharge
of dredged or fill material into “navigable waters.”

• Section 502(12)
• “Discharge of any pollutant” means the addition of any pollutant to navigable waters from
any point source.

NPDES Permitting
• A person may not discharge pollutants from a point source to a navigable water
unless otherwise permitted.
• Either EPA or State may issue NPDES permits.
•
•
•
•

Technology- and water quality-based standards
Compliance schedules
Monitoring requirements
May have a term of up to 5-years

• An application takes several months and even years to process .

• It can cost between thousands to hundreds of thousands of dollars.

404 Permitting
• The EPA, Army Corps, or any State with a delegated program may issue a permit
for the discharge of any filling of dredge fill material into a navigable water.
• Projects typically requiring permitting:
•
•
•
•
•
•

Residential/Commercial development
Bridges
Roads
Pipelines
Culverts
Levees

What are Navigable Waters?
• The Army Corps were founded in 1802 and had jurisdiction over navigable
waters like rivers and harbors.
• In 1972, “navigable waters” had a readily understood, historical meaning.

What are Navigable Waters?
• BUT: Congress didn’t define “navigable waters” in accordance with its commonly
understood meaning.
• Instead:
• Section 502(7): “Navigable Waters” means any “waters of the United States, including the
territorial seas.”

• WOTUS had no commonly understood meaning in 1972.
• Yet the Clean Water Act left it undefined.
A textual dilemma.

What are Navigable Waters?
• “What are the ‘waters of the United States’? As it turns out, defining that statutory
phrase—a central component of the Clean Water Act—is a contentious and
difficult task.”
- Justice Sotomayor, Nat’l Ass’n of Manufacturers v. Dept. of Def.

• Congress’s Intent: The CWA includes not just “navigable waters of the United
States,” but “waters of the United States.”
• “Navigable waters” reached the outer limits of what is constitutionally permitted.

1973 and 1974 EPA and Army Corps Interpretations
• The agencies’ first “navigable waters” definitions lack any reference to wetlands.
• EPA limited its jurisdiction to navigable waters and their tributaries that were
• Used by interstate travelers
• Used for fish sold in interstate commerce
• Used by industry engaged in interstate commerce

• Army Corps limited its jurisdiction to federal projects related to dredging rivers
and harbors to ensure adequate navigation.
• These were narrow interpretations.

NRDC v. Callaway
392 F.Supp. 685 (D.D.C. 1975)

• D.C. Circuit held that the original Army Corps’ definition was too narrow.
• Congress asserted jurisdiction over the nation’s water “to the maximum extent
permissible under the Commerce Clause of the Constitution.”

• The Army Corps were “without authority to amend or change the statutory
definition of ‘navigable waters’” to only “navigable waters of the United States.”

1977 Army Corps Regulations
• Defined “WOTUS” to include
•
•
•
•
•

Territorial seas
Navigable in-fact waters, including adjacent wetlands
Tributaries to navigable waters
Interstate waters, including adjacent wetlands
“All other waters of the United States,” including isolated lakes and wetland, intermittent
streams, prairie potholes, and other waters that could affect interstate commerce

• In 1977, Congress debated whether to exclude wetlands and adjacent waters.
• But no amendment on this definition came to fruition.

U.S. v. Riverside Bayview Homes Inc.
474 U.S. 121 (1985)

• The first Supreme Court case to hear a challenge to the agencies’ interpretation of its
jurisdiction.
• “On a purely linguistic level, it may appear unreasonable to classify ‘lands,’ wet or
otherwise, as ‘waters.’”
• “Such a simplistic response, however, does justice neither to the problem faced by the
Corps in defining [WOTUS] nor to the realities of the problem of water pollution that the
Clean Water Act was intended to combat.”
• “The Corps must necessarily choose some point at which water ends and land begins.”
• This “transition from water to solid ground is not necessarily or even typically an abrupt
one.”
• Held as reasonable the Army Corp’s rule defining wetlands adjacent to navigable waters as
jurisdictional WOTUS.
• Court reserved judgment on issue of whether isolated, non-adjacent waters were
jurisdictional.

SWANCC v. US Army Corps of Engineers
531 U.S. 159 (2001)

• 1987 Migratory Bird Rule imposed jurisdiction over any bodies of water, including
isolated ponds, from and to which birds migrated.
• While WOTUS is meant to be expansive, the Migratory Bird Rule reads the term
“navigable” completely out of “navigable waters.”
• This was too expansive of a definition and thus struck down.
• “It was the significant nexus between the wetlands and ‘navigable waters’ that
informed [the Supreme Court’s] reading of the CWA in Riverside Bayview
Homes.”

Rapanos v. U.S.
547 U.S. 715 (2006)

• The fifth Supreme Court case to hear a challenge to agencies’ interpretation of
jurisdictional waters.
• Involved two matters where developers sought to fill (or had already filled)
wetlands that the Army Corps claimed required a 404 permit.
• The Supreme Court ruled in the developers’ favor.
• But its ruling was fractured.

Justice Scalia’s Plurality
• Joined by Chief Justice Roberts, Justice Thomas, and Justice Alito.
• Relying upon the 1954 version of Webster’s New International Dictionary:
• “…‘the waters of the United States’ include only relatively permanent,
standing or flowing bodies of water.”
• “The definition refers to water as found in ‘streams,’ ‘oceans,’ ‘rivers,’ ‘lakes,’
and ‘bodies’ of water ‘forming geographical features.’”
• “All of these terms connote continuously present, fixed bodies of water, as
opposed to ordinarily dry channels through which water occasionally or
intermittently flows.”
• “None of these terms encompasses transitory puddles or ephemeral flows of
water.”

Justice Kennedy’s Concurrence
• The term “navigable” must have some meaning.
• But jurisdiction must depend upon the “existence of a significant nexus between
the wetlands in question and navigable waters in the traditional sense.”

• “[W]etlands possess the requisite nexus, and thus come within the statutory
phrase ‘navigable waters,’ if the wetlands, either alone or in combination with
similarly situated lands in the region, significantly affect the chemical, physical,
and biological integrity of other covered waters more readily understood as
‘navigable.’”
• “When, in contrast, wetlands’ effects on water quality are speculative or
insubstantial, they fall outside the zone fairly encompassed by the statutory
term ‘navigable waters.’”

Fractured Opinion Creates Uncertainty
• Chief Justice Roberts foretold the troubles to come of a fractured holding:
• “It is unfortunate that no opinion commands a majority of the Court on precisely how to read
Congress’ limits on the reach of the Clean Water Act.”

• Indeed, that’s what happened.
• Since Rapanos, agencies, courts, and the regulated community have been
uncertain as to WOTUS’s scope.
• Under Marks v. US, the narrowest opinion of a fractured holding controls.
• But what does that mean?

Clean Water Rule
• The 2015 Clean Water Rule aimed to clarify the extent of EPA and Army Corps’
jurisdiction over waters.
• It proposed a complete reinterpretation for determining jurisdictional waters.
• Waters Jurisdictional By Rule (Categorical Water Determinations)
• Waters Jurisdictional by Case-Specific Analysis (Case-by-Case
Determinations)
• Similarly Situated
• Significant Nexus

Significant Nexus
• Determining the reach of WOTUS is a legal issue that touches upon the
constitutionality of the federal government’s reach.
• “Significant nexus” is a constitutional, not scientific, test.

• Clean Water Rule defined “significant nexus” as
• “a water, including wetlands, either alone or in combination with other similarly situated
waters in the region, significantly affects the chemical, physical, or biological integrity” of
certain categorical waters.

• “For an effect to be significant, it must be more than speculative or insubstantial.”

Exemptions
• Clean Water Rule provides examples of categorically non-jurisdictional waters:
•
•
•
•
•
•

Swimming pools
Small ornamental waters
Prior converted cropland
Waste treatment systems
Ditches not flowing to certain categorical waters
Ditches with ephemeral or intermittent flows that
don’t drain wetlands or relocate/excavate tributaries
• Farm and stock watering ponds

• Settling basins
• Water-filled depressions
incidental to mining or
construction activity
• Puddles
• Subsurface drainage systems
• Wastewater recycling
structures

• Note that many of these terms are undefined. So uncertainty remains.

Setting the Stage for South Carolina Coastal
Conservation:
Clean Water Rule Challenge Timeline
DATE

CLEAN WATER RULE EVENT

June 29, 2015

CWR published, with intended effective date of August 28, 2015

Oct. 9, 2015

Sixth Circuit issues nationwide injunction against CWR enforcement

Feb. 28, 2017

After his election, President Trump issues Executive Order regarding CWR

March 6, 2017

Pruitt issues notice of proposed rulemaking to repeal and replace CWR

Oct. 11, 2017

Supreme Court, during oral argument in Nat’l Ass’n of Man. v. Dept. of Def., appears inclined
to rule that Sixth Circuit lacked jurisdiction to issue injunction

Nov. 16, 2017

Pruitt proposes rulemaking to delay the implementation of the CWR

Jan. 22, 2018

Supreme Court holds appellate courts lack original jurisdiction

Feb. 6, 2018

Delay Rule goes into effect

WOTUS Rule:
Expanded Jurisdiction
Freedom Smith, Partner
Freedom.Smith@icemiller.com
Ice Miller LLP
One American Square
Suite 2900
Indianapolis, IN 46282-0200
icemiller.com

Categories of Waters for Consideration
●

The WOTUS Rule establishes six so-called “bright-line”
categories of jurisdictional waters. These include:

Traditional navigable waters
o
Interstate waters
o
The territorial seas
o
Impoundments of these waters
o
Tributaries
o
All waters adjacent to these waters
Additionally, the WOTUS Rule has a “case-by-case”
seventh category that looks to the existence of a
significant nexus to WOTUS.
o

●
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Adjacent Waters – WOTUS Rule
‘‘Adjacent’’ means:
bordering, contiguous, or
neighboring, including waters
separated from other ‘‘waters of the
United States’’ by constructed dikes
or barriers, natural river berms,
beach dunes and the like.
Further, waters that connect
segments of, or are at the head of, a
stream or river are ‘‘adjacent’’ to
that stream or river.
•

•

‘‘Neighboring’’ Waters are:
Waters located in whole or in part within
100 feet of the ordinary high water mark
of a TNW, interstate water, the territorial
seas, an impoundment of a jurisdictional
water, or a tributary, as defined in the
rule.
Waters located in whole or in part in the
100-year floodplain and that are within
1,500 feet of the ordinary high water mark
of a traditional navigable water, interstate
water, the territorial seas, an
impoundment, or a tributary, as defined in
the rule (‘‘floodplain waters’’).
Waters located in whole or in part within
1,500 feet of the high tide line of a TNW or
the territorial seas and waters located
within 1,500 feet of the ordinary high
water mark of the Great Lakes.
1.

2.

3.
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“Significant Nexus” Waters
•

•

Waters subject to case-specific analysis to determine whether
they are jurisdictional.
Six water types are jurisdictional if they satisfy the “significant
nexus” test and therefore “significantly affect the chemical,
physical, or biological integrity of traditional navigable waters,
interstate waters, or the territorial seas in the region:”
o
o
o
o
o

o

Prairie potholes
Carolina and Delmarva bays
Pocosins
Western vernal pools in California
Texas coastal prairie wetlands
Waters within the 100-year flood plain and that are within 4,000 feet of
the tide line or the ordinary high water mark of a traditional navigable
water, interstate water, the territorial seas, impoundments, or covered
tributary (“similarly situated waters”)
icemiller.com

Impact of the Final
WOTUS Rule
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Water Quality Standards and
Ephemeral Stream Regulation
WOTUS: “ Tributary streams, including perennial, intermittent, and ephemeral
streams, are chemically, physically, and biologically connected to downstream waters,
and influence the integrity of downstream waters.”

Kansas estimates an increase from 32,000 miles of streams to
134,000 miles of streams that will be subject to water quality
standards
https://www.nssga.org/proposed-wotus-rule-implications-cwa-programs/

icemiller.com

Federal jurisdiction implies:
•

•

•

•

•

•

Federal prohibition on discharges of pollutants except in
compliance with the Act’s requirements (§301)
Requirements for point sources to obtain a permit before
discharge (§402 and §404)
Water quality standards and measures to attain them
(§303)
Oil spill liability and oil spill prevention and control
measures (§311)
Certification that federally permitted activities comply with
state water quality standards (§401)
Federal enforcement (§309)
icemiller.com

Practical Steps for Moving Forward with
Transactions Involving Waters Under EPA
Control

icemiller.com

Applicable Definition of WOTUS Today
icemiller.com
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See https://www.eli.org/sites/default/files/eli-pubs/d23-04.pdf

If wetlands/waterways present
• Try to Avoid water/wetland areas -- Determine, as early as possible, the
development feasibility of property & if development can occur without
impacting waters
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– Preliminary Jurisdictional Determination – USACE issues. These are
advisory in nature and may not be appealed. Used for proposals that are
avoiding potential wetlands located on the site. (Desk review only.)
– Approved Jurisdictional Determination – USACE issues an official
(written) determination that “waters of the U.S.” and/or “navigable
waters of the U.S.” are either present or absent on a particular site.
Significant Nexus Analysis performed and reviewed by USEPA. (Field
review.)
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If wetlands/waterways present
• Try to Avoid water/wetland areas -- Determine, as early as possible, the
development feasibility of property & if development can occur without
impacting waters
• Water and Wetland Delineation – Biologist marks (delineates) wetland
areas with flags according to USACE Standards.
• Think about getting a Jurisdictional Determination
– Preliminary Jurisdictional Determination – USACE issues. These are
advisory in nature and may not be appealed. Used for proposals that are
avoiding potential wetlands located on the site. (Desk review only.)
– Approved Jurisdictional Determination – USACE issues an official (written)
determination that “waters of the U.S.” and/or “navigable waters of the
U.S.” are either present or absent on a particular site. Significant Nexus
Analysis performed and reviewed by USEPA. (Field review.)

• Investigate state or local wetland and waterway regulations
• Proactively work with USACE and local regulators -- regarding potential
regulatory requirements and actions
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Permit Decision-making
•

Rule 404 Dredge and Fill Permit is essentially (and
statutorily) a Corps decision based on their
Jurisdictional Determination and analysis of
project impacts
–

•

States play a role in 404 Permits under Rule 401
•

•

JDs in and of themselves do not include determinations
that a particular activity requires a permit.
States (as well as Tribes and local authorities) can assume the S. 404
permitting program; MI and NJ have done so;

NPDES and Stormwater permits
icemiller.com

Wetland Mitigation
•

May consist of the following:
–

–

–

Avoidance of wetland impact
Minimization of wetland impact
Compensatory Mitigation (including, but not
limited to, wetland creation, restoration,
enhancement, conservation easement, etc.)

icemiller.com

Does the CWA Apply?
Depends on Where You
Are
WOTUS After South Carolina Coastal
Conservation League v. Pruitt
Drew Silton
Beveridge & Diamond, P.C.
asilton@bdlaw.com

Enjoined in 13 States: North Dakota v. EPA
• June 29, 2015: EPA and the Corps publish a final version of the
WOTUS Rule. 80 Fed. Reg. 37053.
• August 28, 2015: WOTUS Rule’s intended effective date.
• North Dakota v. EPA, 127 F. Supp. 3d 1047 (D.N.D. 2015)
− District court grants a preliminary injunction, finding that ND and 12
other states were likely to succeed on the merits.
◦ The court indicated that the WOTUS Rule’s definition would pull in waters
that fail Justice Kennedy’s “significant nexus” test.
◦ The decision further targeted logical outgrowth issues and lack of record
support associated with the use of specific distances to define “neighboring”
in the rule.

− The PI order was issued one day before the effective date—August 27,
2015.
− A subsequent order clarified that the PI applied only in the 13 plaintiff
states.

Definition of WOTUS: August 28, 2015 (due to ND
v. EPA)

Applicable
Definition of
WOTUS on August
28, 2015 as a result
of North Dakota v.
EPA

The 6th Circuit’s Nationwide Stay: In re EPA &
DOD Final Rule, 803 F.3d 804 (6th Cir. 2015)
• North Dakota was one of several challenges to the WOTUS rule
filed in federal court.
− Multiple challenges filed in district courts. Judicial Panel on Multidistrict
Litigation denied the government’s request to transfer and consolidate
cases in D.D.C.
− Four different challenges were filed in courts of appeals and
consolidated in the 6th Circuit.

• October 9, 2015: the 6th Circuit issues a nationwide stay of the
WOTUS Rule.
− Finds petitioners likely to succeed on merits on grounds similar to those
in North Dakota.
− Finds that “the sheer breadth of the ripple effects caused by the Rule’s
definitional changes counsels strongly in favor of maintaining the status
quo” by issuing a stay.

Applicable
Definition of
WOTUS After In
re EPA & DOD
Final Rule (Oct.
9, 2015

Dissolving the Nationwide Stay: National
Ass’n of Mfrs. v. DOD, 138 S. Ct. 617 (2018)
• After issuing its stay, the Sixth Circuit confirmed that the
courts of appeals had jurisdiction to review the validity of the
WOTUS Rule under CWA § 309(b)(1). In re DOD & EPA Final
Rule, 817 F.3d 261 (2016).
• On January 22, 2018, the Supreme Court reversed, finding
that the courts of appeals lack jurisdiction under § 309(b)(1),
such that “any challenges to the Rule therefore must be filed in
federal district courts.” Nat’l Ass’n of Mfrs. v. DOD, 138 S. Ct.
617 (2018).
• On remand, the Sixth Circuit lifted the stay and dismissed the
case for lack of jurisdiction. In re DOD & EPA Final Rule, 713
Fed. App’x 489 (Feb. 28, 2018).

Adding an “Applicability Date”
• Nov. 22, 2017: EPA and the Corps propose adding an
“applicability date” to the WOTUS rule that would delay its
applicability until two years after promulgation of the final rule.
82 Fed. Reg. 55542.
− During the two years, agencies would continue to implement the preWOTUS Rule definition of WOTUS and associated guidance.
− Sought comments on whether (1) adding the applicability date would
“contribute[] to regulatory certainty” and (2) the two-year period
should be shorter or longer.
− Explicitly disclaimed that the agencies were seeking comment on the
substance of the WOTUS Rule, the pre-2015 regime, or what the
agencies may ultimately promulgate to replace the WOTUS Rule.

• Feb. 6, 2018: EPA and the Corps publish the final rule, making
the WOTUS Rule applicable on February 6, 2020. 83 Fed. Reg.
5200.

Applicable
Definition of
WOTUS After the
6th Circuit Stay
Lifted (Feb. 28,
2018)

South Carolina Coastal Conservation League v.
Pruitt, 318 F. Supp. 3d 959 (D.S.C. 2018)
• Multiple environmental groups filed suit challenging the
Applicability Rule the day it was published in the Federal Register.

• Held that the agencies failed to provide a meaningful opportunity
to comment on the rule by excluding the merits of the WOTUS
Rule and pre-WOTUS Rule regime from the request for comments.
− Under 4th Circuit law, the suspension of the WOTUS Rule warranted full
notice and comment on the merits of the rule.

− The limitations placed on the request for comments were fatal to the rule.
− The court also found the 21-day comment period for the applicability rule to
be “a factor” in its conclusion.

• Issued a nationwide injunction: “It is clear that the Suspension
Rule’s effect is felt across the United States. Accordingly, the
Court enjoins the Suspension Rule nationwide.”

Enjoining the WOTUS Rule in 12 More States
• Georgia v. Pruitt, 326 F. Supp. 3d 1356 (S.D. Ga. 2018)
− Georgia and 10 other states (WV, AL, FL, KS, KY, SC, UT, WI, NC, IN)
challenged the validity of the WOTUS Rule
− The court granted a preliminary injunction staying the rule in the 11
plaintiff states.
◦ Expressed concerns that the definition of “tributaries” “leaves wide room
for regulation of drains, ditches, and streams remote from any navigablein-fact water” contrary to Justice Kennedy’s Rapanos concurrence.
◦ Indicated that the lack of evidence suggesting that the definition of
tributaries satisfied the significant nexus test rendered the rule arbitrary
and capricious.
◦ Highlighted potential logical outgrowth problems.

• Iowa joined the North Dakota litigation after the court issued
the PI. In September 2018, the Court issued an order
extending the injunction of the WOTUS rule to Iowa.

Applicable
Definition of
WOTUS Today

Two Layers of Uncertainty: WOTUS and
“Indirect” Discharge Litigation
• Circuit split over whether a point source must directly deliver
pollutants to jurisdictional waters in order to be a “discharge”
subject to Section 301(a).
− Discharge need not be direct: Hawai’i Wildlife Fund v. County of Maui,
886 F.3d 737 (9th Cir. 2018); Upstate Forever v. Kinder Morgan Energy
Partners, L.P., 887 F.3d 637 (4th Cir. 2018)
− Discharge must be direct: Kentucky Waterways Alliance v. Kentucky
Utilities Co., 905 F.3d 925 (6th Cir. 2018)

• Cert petitions in Maui and Upstate Forever are scheduled for
conference on November 30
• Potential ramifications for spills, contaminated sites

Future of Agency Deference
• Could the CWR survive Chevron deference?
• The Major Rules Doctrine?
• Nondelegation?

Sketch by Dana Verkooutereen of AP (Oct. 9, 2018)

Practice Pointer
• California, for example, is now subject to the CWR.
• But California lacks the EPA and Army Corps’ constitutional restrictions.
• In 1969, California enacted the Porter-Cologne Act to regulate “waters of the
State.”
• Its definition of “waters of the State” is defined more broadly than WOTUS:
• “Any surface water or groundwater, including saline waters, within the boundaries of the
State.” Cal. Water Code § 13050(e).

Practice Pointer
• In light of federal retreat, California is considering new wetlands regulations
because of a
“need to strengthen protection of waters of the state that are no longer protected under the
[CWA] due to U.S. Supreme Court decisions, since the Water Boards have historically relied on
CWA protections in dredged or fill discharge permitting practices.”
(https://www.waterboards.ca.gov/water_issues/programs/cwa401/wrapp.html)

• Lesson:
• Step 1: What does the CWA presently govern?
• Step 2: What do current state laws presently govern?

Questions
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