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OVERVIEW OF ALL
JURISDICTIONS’ STATUTES

CONCERNING RIGHTS OF
UNDOCUMENTED WORKERS TO

RECEIVE WORKER’S
COMPENSATION BENEFITS
(INCLUDING STATUTES SILENT

ON THAT ISSUE)
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States Where Undocumented
Workers Are Barred From
Receiving Benefits
States where undocumented workers are
totally barred from receiving benefits
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• Wyoming's compensation statute includes only lawfully employed
aliens in its definition of employee, and compensation has been
denied to an illegal alien based on that provision. WS. 1977§27-14102(a)(vii), "includes legally employed minors and aliens
authorized to work by the United States department of justice,
immigration and naturalization service."; see also. Felix v. State ex
rel. Workers' Safety & Comp. Div., 986 P.2d 161 (Wyo. 1999). (The
court found that the plaintiff was not authorized to work by the
INS and therefore he was not an employee entitled to workers'
compensation benefits.)
• Idaho has a similar provision. Idaho Code §72-1366(19)(a).
"Benefits shall not be payable on the basis of services performed by
an alien unless the alien was lawfully admitted for permanent
residence at the time such services were performed, was lawfully
present for purposes of performing such services, or was
permanently residing in the United States under color of law at the
time the services were performed." Idaho Code § 72-102.
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• Va. Code Ann. § 65.2-101: "Every person, including aliens and
minors, in the service of another under any contract of hire or
apprenticeship, written or implied, whether lawfully or unlawfully
employed ...“
In the wake of the Virginia Supreme Court's decision in Granados
v. Windson Dev. Corp., 257 Va. 103, 509 S.E.2d 290 (1999) , the state
legislature amended the statute (over the governor's veto) so as to
ensure coverage of illegal aliens. In Granados, the claimant, an
illegal alien, was injured while working as a carpenter's helper. At
the time he was hired, he had provided false immigration and
social security documents to the employer. The injured employee
argued that there was no causal relationship between his failure to
provide proper documentation and his injury and the court agreed.
However, the court also held that because the Immigration Reform
and Control Act of 1986 prohibits the employment of an illegal
alien, the claimant's purported contract for employment was void.
As a result, the court found that the claimant was not an employee
and therefore not entitled to benefits.
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See also Rios v. Ryan Inc. Cent., 35 Va. App. 40, 542 S.E.2d 790
(2001). This claimant was an illegal alien at the time he attempted
to contract for hire with the employer. At that time he provided the
employer with false papers which purported to identify him as
alien authorized to work within the state. The court held that the
employment contract was void and unenforceable under Granados,
supra. Because the claimant failed to prove the requirements to be a
citizen or an alien lawfully admitted for permanent residence, the
court found that the claimant was not an "employee" under the Act.
The claimant's marriage to an American citizen months before his
injury did not convert the claimant's status to that of "legal citizen."
The amendment to the Virginia statute, which covers legal or
illegal aliens, was not applicable as it was enacted well after the
claimant's injury.
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States where undocumented workers are
barred from receiving some benefits
• California: As to the provision of vocational rehabilitation benefits,
California considered this issue in Del Taco v. Workers' Comp. App.
Bd., 79 Cal. App. 4th 1437, 94 Cal. Rptr. 2d 825 (2000) . The
claimant was awarded temporary disability benefits and also
accepted modified work offered by the employer. He was fired one
week later after the employer learned that he was an illegal alien.
The claimant subsequently sought vocational rehabilitation
benefits. The employer argued that it was denied equal protection
of the laws, when it was required to provide vocational
rehabilitation benefits to the claimant. The California court held
that the illegal alien was a covered employee, but nevertheless it
agreed with the employer, finding that the vocational rehabilitation
requirement resulted in more extensive and costly benefits being
awarded to an illegal worker, than those that could be awarded to a
legal worker. The court noted that if an employer offers modified
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work consistent with an employee's medical restriction then
vocational rehabilitation benefits are not available. Because a legal
worker would not have been provided vocational rehabilitation
benefits based on the employer's offer of modified work, the court
found it a violation of equal protection to require the payment of
such a benefit to an illegal worker otherwise prohibited from
accepting such an offer.

• Georgia: A Georgia court has held that an injured employee who
was legally "unable" to take an offered position--it required that he
have or obtain a valid driver's license and his status as an illegal
alien prevented him from obtaining the license--was appropriately
disqualified from receiving further benefits. (Martines v. Worley &
Sons Constr., 278 Ga. App. 26, 628 S.E.2d 113 , cert. denied, 2006
Ga. LEXIS 765 (Sept. 8, 2006).)
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• Maine: Maine Rev. Stat. 39-A M.R.S.A. § 218(8) “Foreign workers.
If an employee is prevented from accepting an offer of
reinstatement because of residence in a foreign country or
termination of status as a lawfully employable alien, the employee
is deemed to have refused the offer.”
• In Michigan, temporary disability benefits were denied as the
undocumented workers admitted to use of fake documents to
obtain employment, which constituted “commission of a crime”
under the state WC statute. The fact that the claimant, an illegal
alien, had not been formally convicted was irrelevant because there
was no dispute that he had used a false documentation to obtain
the job (See Sanchez v. Eagle Alloy, Inc., 254 Mich. App. 651, 658
N.W.2d 510 (2003) and WDCA §361(1).)
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• New York: New York has held that an undocumented alien is not
entitled to an award of "additional compensation" under a special
statute, N.Y. Workers' Comp. Law § 15(3)(v), which allows an
increase in benefits to a claimant whose earning capacity is
impaired by reason of a job-related loss of use of 50 per cent or
more of, among other things, a hand, on the grounds that the
claimant was ineligible for employment in the United States and,
thus, his loss of earning capacity was not solely attributable to his
compensable injury. Matter of Ramroop v. Flexo-Craft Print, Inc.,
2008 NY Slip Op 5777 ; 2008 N.Y. LEXIS 1828 (June 26, 2008). aff'g
837 N.Y.S.2d 444 (App. Div. 2007).
• Another difficulty is caused by the subsequent absence of the
undocumented worker from the country and the impact on the
provision of medical and vocational rehabilitation services. (See,
e.g., Ortiz v. Cement Prods., Inc., 270 Neb. 787, 708 N.W.2d 610
(2005) . The court determined that to award the worker vocational
rehabilitation services "in light of his avowed intent to remain an
unauthorized worker in this country would be contrary to the
statutory purpose of returning [him] to suitable employment" ( 270
Neb. at 791, 708 N.W.2d at 613 ).)
15

• One strategy by the state of Washington is to place a limit on the
amount payable for medical treatment obtained outside the U.S.
Wash. Rev. Code § 51.04.030(2) "No service covered under this title,
including services provided to injured workers, whether aliens or
other injured workers, who are not residing in the United States at
the time of receiving the services, shall be charged or paid at a rate
or rates exceeding those specified in such fee schedule, and no
contract providing for greater fees shall be valid as to the excess."
Washington also provides that the nonresident injured worker may
be required to return to the United States to submit to a medical
examination. Wash. Rev. Code § 51.32.110. "An injured worker,
whether an alien or other injured worker, who is not residing in the
United States at the time that a medical examination is requested
may be required to submit to an examination at any location in the
United States determined by the department or self-insurer."

16

States Allowing
Undocumented Workers
Benefits
• Alabama: Ala. Code §§ 25-5-1(5) “EMPLOYEE or WORKER. The terms
are used interchangeably, have the same meaning throughout this
chapter, and shall be construed to mean the same. The terms
include the plural and all ages and both sexes. The terms include
every person in the service of another under any contract of hire,
express or implied, oral or written, including aliens and also
including minors who are legally permitted to work under the laws
of this state, ...”
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• Arizona: Ariz. Rev. Stat. § 23-901(6)(b): "... including aliens and
minors legally or illegally permitted to work for hire ... “
• California: Cal. Lab. Code § 3351(a): "... whether lawfully or
unlawfully employed, and includes ... Aliens and minors ... " See
also Del Taco v. Workers' Comp. App. Bd., 79 Cal. App. 4th 1437, 94
Cal. Rptr. 2d 825 , review denied, No. S088719, 2000 Cal. Lexis 5703
(Cal. July 12, 2000).
• Colorado: Colo. Rev. Stat. §§ 8-40-202(1)(a)(VI)(b), “Every person
in the service of any person, association of persons, firm, or private
corporation, including any public service corporation, personal
representative, assignee, trustee, or receiver, under any contract of
hire, express or implied, including aliens and also including
minors, whether lawfully or unlawfully employed, …”
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• Connecticut: Dowling v. Slotnik, 244 Conn. 781, 712 A.2d 396
(1998). The claimant was an illegal alien employed as a live-in
housekeeper and nanny. She was injured when she slipped and fell
on ice while retrieving the mail. She was awarded disability
benefits and medical expenses. The employer sought a reversal of
the award, arguing that the Immigration Reform and Control Act
(IRCA) preempted the state Workers' Compensation Act. The
employer also argued that there was no valid contract of service
covered by the Act due to taint from the claimant's illegal status
and therefore the claimant was not an "employee" as defined by the
Act. First the court held that the IRCA did not preempt the state
Workers' Compensation Act. Then turning to the employer's other
arguments, the court noted that the determination of whether an
illegal alien is an employee covered by the Act is one of statutory
construction. The court found no express language in the
compensation statute that excluded illegal aliens; instead the court
found the language to imply that there was no limitation. The
award of benefits was affirmed.
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• Florida: Fla. Stat. ch. 440.02(15)(a): "... whether lawfully or
unlawfully employed, and includes, but is not limited to, aliens
and minors." Gene's Harvesting v. Rodriguez, 421 So. 2d 701 (Fla.
Dist. Ct. App. 1982). The court upheld the award of benefits to an
undocumented worker, finding that the statute clearly included
illegal aliens for coverage under the act.
• Georgia: Dynasty Sample Co. v. Beltran, 224 Ga. App. 90, 479
S.E.2d 773 (1996). In order for an illegal alien's fraudulent
misrepresentation of his or her legal status to bar an award of
benefits, the employer must prove that the misrepresentation was
causally connected to the claimant's injury. Because the employer
failed to make such a showing, the court upheld the award of
benefits.
• Illinois: 820 Ill. Comp. Stat. 305/1(b)(2) : "... including aliens, and
minors ... "

20

• Kentucky: Ky. Rev. Stat. Ann. § 342-0011(21). Similar to the Idaho
statute (Idaho Code §72-102), the Kentucky statute defines the term
"alien." However, unlike Idaho, it is otherwise silent on the issue.
• Louisiana: Artiga v. M.A. Patout & Son, 671 So. 2d 1138 (La. Ct.
App. 1996). The court held that illegal aliens are included in the
definition of employee under the Workers' Compensation Act. The
definition of employee includes "every person performing
services." Also, illegal aliens are not included in the list of
individuals who are not covered under the act.
• Maine: 39-A M.R.S.A. §218(8).
• Maryland: Design Kitchen & Baths v. Lagos, 388 Md. 718, 882 A.2d
817 (2005). The Court of Appeals of Maryland, after reviewing the
workers' compensation statute, its legislative history, and public
policy, determined that the workers' compensation statute covers
illegal aliens.
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• Massachusetts: Cf. Brambila's Case, DIA No. 6734092 (Mass. Aug.
22, 1997), as reported in, Skoler, Abbott, & Presser, It's NoFun Being
An Illegal Alien, Massachusetts Employment Law Letter, February
1998. The Act states that every person under any contract for hire is
a covered employee. The Department of Industrial Accidents Board
held that illegal aliens are included under this definition.
• Michigan: Mich. Comp. Laws § 418.161(1): An employee is defined
as "[e]very person ... including aliens." See also Sanchez v. Eagle
Alloy Inc., 254 Mich. App. 651, 658 N.W.2d 510 (2003), supra. The
Michigan statute covers illegal aliens because otherwise the word
"aliens" would have been preceded by the adjective "legal."
• Minnesota: Minn. Stat. § 176.011 subd.9(1). An employee covered
under the Act is "any person ... including aliens."
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• Mississippi: Miss. Code Ann. § 71-3-27: "Compensation under this
chapter to aliens not residents (or about to become nonresidents) of
the United States or Canada shall be in the same amount as
provided for residents ... "
• Montana: Mont. Code Ann. M.C.A. § 39-71-118(1)(a): "The terms
include aliens and minors, whether lawfully or unlawfully
employed."
• Nebraska: Neb. Rev. Stat. §§ 48-115(2), 48-144 " ... including aliens
and also including minors ..." § 48-115(2).
• Nevada: Nev. Rev. Stat. Ann. § 616A.105: " ...whether lawfully or
unlawfully employed, and include, but not exclusively: [ ] Aliens
and minors."
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• New Jersey: Mendoza v. Monmouth Recycling Corp., 288 N.J.
Super. 240, 672 A.2d 221 (App. Div. 1996). Noting that denying
compensation to illegal aliens may have the effect of encouraging
employers to hire more illegal aliens and take less care to provide
safe workplaces, and that awarding compensation to illegal aliens
would not be inconsistent with the policies behind the
compensation law, the court reversed the administrative denial of
compensation to the claimant, an illegal alien. The court held that
the Workers' Compensation Act does not expressly bar illegal
aliens from its provisions.
• New Mexico: N.M. Stat. Ann. § 52-3-3: "... every person in the
service of any employer subject to the New Mexico Occupational
Disease Disablement Law including aliens and minors legally or
illegally permitted to work for hire ... "
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• New York: Testa v. Sorrento Restaurant, Inc., 10 A.D.2d 133, 197
N.Y.S.2d 560 (1960). The claimant, an Italian, entered this country
illegally, was injured, was awarded compensation, and agreed to
depart the country voluntarily in lieu of deportation. The employer
argued that the claimant's benefits should be commuted as of the
date of his departure as provided in the Compensation Act.
However, the court found that an American-Italian Treaty (63 U.S.
Stat. §§ 2255, 2272) accorded rights and privileges no less favorable
for the alien than for the citizen under the compensation laws of
the respective countries and thus rendered the commutation
requirement ineffective. The employer contended the treaty did not
apply to illegal entries. The court held that there was nothing in the
Treaty to indicate that it did not apply to illegal entries. The court
held that compensation was payable regardless of any question of
wrongdoing. Therefore, the award would not be commuted as of
the date of departure from this country.
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• North Carolina: N.C.G.S.A.§ 97-2(2): "... including aliens, and also
minors, whether lawfully or unlawfully employed ... " See also
Gayton v. Gage Carolina Metals, Inc., 149 N.C. App. 346, 560 S.E.2d
870 (2002). Unless the employer can show that "but for" the
claimant's illegal alien status, he would be capable of performing
available work, the claimant's illegal alien status does not relieve
the employer of the duty to provide compensation and
rehabilitation services. To make this "but for" showing, the
employer may have to provide vocational rehabilitation services to
help the claimant regain the capacity to perform the type of work
which is available, but the employer is not required to show that a
job has actually been offered to the claimant.
• North Dakota: N.D. Cent. Code § 65-01-02(16)(a)(2) “the term
includes: aliens.”
• Ohio: Ohio Rev. Code Ann. § 4123.01(A)(1)(b): "Every person ...
including aliens and minors ... "
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• Oklahoma: Lang v. Landeros, 918 P.2d 404 (Okla. Ct. App. 1996).
The claimant was injured at work when he slipped and fell while
removing hot cooking oil from a restaurant kitchen. The court held
that injured employees who are illegal aliens are not expressly
precluded from receiving compensation under the act.
• Pennsylvania: Reinforced Earth Co. v. Workers' Comp. App. Bd.
(Astudillo), 570 Pa. 464, 810 A.2d 99 (2002). The Pennsylvania
Supreme Court refused to prohibit illegal aliens from receiving
workers' compensation benefits on the basis of public policy. While
the employer may be able to obtain a suspension of disability
benefits based on the fact that it is the claimant's immigration
status, rather than his or her medical situation, that prevents the
claimant from working, the employer cannot avoid paying medical
benefits on that basis.
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• South Carolina: S.C. Code Ann. § 42-1-130: "Every person ... ,
including aliens and also including minors, whether lawfully or
unlawfully employed ... “
• Texas: Tex. Lab. Code §§ 401.011, 406.092: "A resident or
nonresident alien employee or legal beneficiary is entitled to
compensation under this subtitle." § 406.092.

• Utah: Utah Code Ann. § 34A-2-104(1)(b): "... including aliens and
minors, whether legally or illegally working for hire ... "
• Washington: Wash. Rev. Code §§ 51.04.030(2), 51.32.110. These
provisions cover medical benefits and medical exams for
nonresident aliens.
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The remaining 15 states
have definitions for
employees covered under
the Act but do not specify
whether aliens, legal or
illegal, are covered
under the Act
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Based upon our research, the definition of “employee” under
the statutes of the following 15 states’ respective worker’s
compensation act do not specifically include or exclude legal or illegal
aliens, nor are there any published cases addressing this issue:
Alaska, Arkansas, Delaware, Hawaii, Indiana, Iowa, Kansas, Missouri,
New Hampshire, Oregon, Rhode Island, South Dakota, Tennessee,
Vermont, West Virginia.
Wisconsin’s statute (Chapter 102, Wis. Stats.) does not
exclude an undocumented worker from the definition of “employee,”
and, to date, the Wisconsin Labor and Industry Review Commission
has rejected employer claims that such workers are not permitted to
recover temporary and permanent disability benefits.
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PROFESSOR ARTHUR LARSON’S

VIEW OF UNDOCUMENTED
WORKERS AND WORKER’S

COMPENSATION
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If the employee in question is a legal resident of the
United States, he or she, for Constitutional reasons, is treated
the same as a citizen insofar as workers' compensation is
concerned. However, the outcome may be different when
illegal aliens are involved. The Federal Immigration Reform
and Control Act of 1986 (IRCA) makes it unlawful to
knowingly hire undocumented (illegal) aliens. The Act also
makes it unlawful for an employer to continue to employ an
illegal alien once the employer learns of the employee's
illegal status. Thus it is not a foregone conclusion that such
employees are entitled to workers' compensation. Various
state statutes and court decisions have addressed this
question, as discussed above. The usual outcome has been to
permit compensation to be awarded to illegal aliens,
although there are some exceptions.
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A variety of arguments have been made as to why
illegal aliens cannot or should not be afforded the protections
of state workers' compensation laws: 1) that the IRCA
preempts state workers' compensation laws, 2) the invalidity
of the contract for employment; and 3) the public policy
concern that the availability of workers' compensation
benefits would act as an incentive to draw illegal aliens into
the United States.
Given that illegal aliens are entitled to access to the
courts and have the ability to file both contract and tort
claims, it would seem illogical to bar illegal alien workers
from seeking compensation benefits long considered a
substitute for damages. The other obvious implication is that
a lack of coverage can expose an employer to tort liability.
[Footnotes omitted.]
(3-66 Larson's Workers' Compensation Law § 66.03, Copyright 2009,
Matthew Bender & Company, Inc., a member of the LexisNexis
Group.)
33
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100% of causally related medical treatment,
including prosthetics and durable medical
products up to statutory limits.
-Unavailability of prior medical records from foreign countries

Daniel P. Barrera, Esq.
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Continued from previous slide

VA: § 65.2-603. Duty to furnish medical attention, etc., and vocational rehabilitation; effect of
refusal of employee to accept. — A. Pursuant to this section:
1. As long as necessary after an accident, the employer shall furnish or cause to be furnished, free of
charge to the injured employee, a physician chosen by the injured employee from a panel of at least
three physicians selected by the employer and such other necessary medical attention. Where such
accident results in the amputation or loss of use of an arm, hand, leg, or foot or the enucleation of an
eye or the loss of any natural teeth or loss of hearing, the employer shall furnish prosthetic or orthotic
appliances, as well as wheelchairs, walkers, canes, or crutches, proper fitting and maintenance thereof,
and training in the use thereof, as the nature of the injury may require. In awards entered for incapacity
for work, under this title, upon determination by the treating physician and the Commission that the
same is medically necessary, the Commission may require that the employer furnish and maintain
bedside lifts, adjustable beds, and modification of the employee's principal home consisting of ramps,
handrails, or any appliances prescribed by the treating physician and doorway alterations, provided
that the aggregate cost of all such items and modifications required to be furnished on account of any
one accident shall not exceed $25,000. The employee shall accept the attending physician, unless
otherwise ordered by the Commission, and in addition, such surgical and hospital service and supplies
as may be deemed necessary by the attending physician or the Commission.

Daniel P. Barrera, Esq.
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2.
The employer shall repair, if repairable, or replace dentures, artificial limbs or other
prosthetic or orthotic devices damaged in an accident otherwise compensable under workers'
compensation, and furnish proper fitting thereof.
3.
The employer shall also furnish or cause to be furnished at the direction of the
Commission, reasonable and necessary vocational rehabilitation ser-vices; however, the employer
shall not be required to furnish, or cause to be furnished, services under this subdivision to any
injured employee not eligible for lawful employment.

Vocational rehabilitation services may include vocational evaluation, coun-seling, job coaching,
job development, job placement, on-the-job training. education, and retraining. Those
vocational rehabilitation services that in-volve the exercise of professional judgment as defined
in § 54.1:3ol0 shall be provided by a certified rehabilitation provider pursuant to Article 2 (§
54.1-3510 et sea.) of Chapter 35 of Title 54.1 or by a person licensed by the Boards of Counseling;
Medicine; Nursing; Optometry; Psychology; or Social Work or in accordance with subsection B
of § 54.1-3513, by a person certified by the Commission on Rehabilitation Counselor
Certification (CRCC) as a certified rehabilitation counselor (CRC) or a person certified by the
Commission on Certification of Work Adjustment and Vocational Evaluation Specialists
(CCWAVES) as a Certified Vocational Evaluation Specialist (CVE).

In the event a dispute arises, any party may request a hearing and seek the approval of the
Commission for the proposed services. Such services shall take into account the employee's
preinjury job and wage classifications; his age, aptitude, and level of education; the likelihood of
success in the new vocation; and the relative costs and benefits to be derived from such services.
Daniel P. Barrera, Esq.
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B. The unjustified refusal of the employee to accept such medical service or vocational
rehabilitation services when provided by the employer shall bar the employee from further
compensation until such refusal ceases and no compen-sation shall at any time be paid for the
period of suspension unless, in the opinion of the Commission, the circumstances justified the
refusal. In any such case the Commission may order a change in the medical or hospital service
or vocational rehabilitation services.
C. If in an emergency or on account of the employer's failure to provide the medical care
during the period herein specified, or for other good reasons, a physician other than provided
by the employer is called to treat the injured employee, during such period, the reasonable cost
of such service shall be paid by the employer if ordered so to do by the Commission. As used
in this section and in § 65.2-604, the terms "medical attention,“ "medical service," "medical
care," and "medical report" shall be deemed to include chiropractic service or treatment and,
where appropriate, a chiroprac-tic treatment report.
E. Whenever an employer furnishes an employee the names of three physicians pursuant to
this section, and the employer also assumes all or part of the cost of providing health care
coverage for the employee as a self-insured or under a group health insurance policy, health
services plan or health care plan, upon the request of an employee, the employer shall also
inform the employee whether each physician named is eligible to receive payment under the
employee's health care coverage provided by the employer.
F. If the injured employee has an injury which may be treated within the scope of practice for
a chiropractor, then the employer or insurer may include chiropractors on the panel provided
the injured employee.

Daniel P. Barrera, Esq.
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Virginia Code§ 65.2-500. Compensation for total incapacity; computation of aver-age wage;
exclusion of AmeriCorps members, certain Food Stamp Employment and Training Program
participants, and certain Tempo-rary Assistance for Needy Families participants. — A.
Except as pro-vided in subsections E, F and G, when the incapacity for work resulting from the
injury is total, the employer shall pay, or cause to be paid, as hereinafter provided, to the
injured employee during such total incapacity, a weekly compensation equal to 66 % percent of
his average weekly wages, with a minimum not less than 25 percent and a maximum of not
more than 100 percent of the average weekly wage of the Commonwealth as defined herein. In
any event, income benefits shall not exceed the average weekly wage of the injured employee.
Any farm employer who continues to furnish benefits while the employee is incapacitated
shall be given credit for the value of such benefits so furnished when computing the
compensation due the employee.
B. For the purpose of this section the average wage in the Commonwealth shall be
determined by the Commission as follows: On or before January 1 of each year, the total
wages, excluding wages of United States government employees, reported on contribution
reports to the Virginia Employment Commission for the 12-month period ending the preceding
June 30 shall be divided by the average monthly number of insured workers (determined by
dividing the total insured workers reported for that 12-month period by 12). The average
annual wage thus obtained shall be divided by 52 and the average weekly wage thus
determined rounded to the nearest dollar. The average weekly wage as so determined shall be
applicable for the full period during which income benefits are payable, when the date of
occurrence of injury or of disablement in the case of disease falls within the year commencing
with the July 1 following the date of determination.

Daniel P. Barrera, Esq.
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C. The minimum or the maximum weekly income benefits shall not be changed for any year
unless the computation herein provided results in an increase or decrease of $2 or more, raised
to the next even dollar in the level of the minimum or the maximum weekly income benefits.
D. The weekly compensation on account of total and permanent incapacity as defined by §
65.2-503 C shall continue for the lifetime of the injured employee without limit as to total
amount.
E. AmeriCorps members as defined in subdivision r of § 65.2-101 shall not be eligible to
receive weekly compensation for total incapacity, whether permanent or temporary, regardless
of whether the injury results in death.
F. Food Stamp recipients participating in the work experience component of the Food Stamp
Employment and Training Program as defined in subdivision s of § 65.2-101 shall not be
eligible to receive weekly compensation for total incapacity, whether permanent or temporary,
regardless of whether the injury results in death.
G. Temporary Assistance for Needy Families recipients participating in the work experience
component of the Virginia Initiative for Employment Not Welfare Program as defined in
subdivision t of § 65.2-101 shall not be eligible to receive weekly compensation for total
incapacity, whether permanent or temporary, regardless of whether the injury results in death.

Daniel P. Barrera, Esq.
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How to prove average weekly wage when paid employee paid in cash



How to prove identity when clients have no social security card, photo ID, or who have
used an alias and/or forged work documents to procure employment



How to prove that client is an employee of his employer when there are no corroborating
documents demonstrating an employee/employer relationship.



What do you do when your client advises you he is being deported



How to go about representing the catastrophically injured undocumented worker.



The one way settling a claim for an undocumented worker is easier than settling a
resident’s or U.S. citizen’s WC claim.

How to respond to discovery requests that your client admit under oath as to his
undocumented or “illegal” status.
Standard Objection. The Claimant invokes his/her right to avoid self-incrimination.
Without waiving and subject to the foregoing objection, the Claimant agrees to limit his/her
claim to those benefits available to an employee not eligible for lawful employment as set for in
Va. Code §§ 65.2-101, -502(A), and -603(A)(1).

Daniel P. Barrera, Esq.
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PERMANENT PARTIAL DISABILITY
 Most, if not all, workers compensation statutes have a schedule
of benefits for certain body parts/injuries/diseases
 Virginia Code 65.2-503, a schedule of benefits for different body
parts.
Benefits are paid at the injured workers compensation rate.

There are no benefits for nonscheduled injuries.

Most glaring shortcoming under the Virginia Workers Statute is the
absence of any permanency to the back.


Daniel P. Barrera, Esq.
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Virginia Code § 65.2-512. Compensation to dependents of an
employee killed; burial expenses. — A. Except as provided in subsections F,
G and H, if death results from the accident within nine years, the employer
shall pay, or cause to be paid, compensation in weekly payments equal to 66
% percent of the employee's average weekly wages, but not more than 100
percent of the average weekly wage of the Commonwealth as defined in §
65.2-500 nor less than 25 percent of the average weekly wage as defined
therein:








To those persons presumed to be wholly dependent upon the deceased employee as set
forth in subdivisions A1, A 2, and A 3 of § 65.2-515, for a period of 500 weeks from the
date of injury; or
If there are no total dependents pursuant to subdivision A 1, A 2, or A 3 of § 65.2-515, to
those persons presumed to be wholly dependent as set forth in subdivision A 4 of § 65.2515, and to those determined to be wholly dependent in fact, for a period of 400 weeks
from the date of injury; or
If there are no total dependents, to partial dependents in fact, for a period of 400 weeks
from the date of injury.
B. The employer shall also pay burial expenses not exceeding $10,000 and reasonable
transportation expenses for the deceased not exceeding $1,000.

Daniel P. Barrera, Esq.
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Continued from previous slide












C. Benefits shall be divided equally among total dependents, to the exclu-sion of partial
dependents. If there are no total dependents, benefits shall be divided among partial
dependents according to the dependency of each upon
the earnings of the employee at the time of the injury, in the proportion that partial
dependency bears to total dependency.
D. If benefits are terminated as to any member of a class herein, that member's share shall be
divided among the remaining members of the class proportionately according to their
dependency.
E. When weekly payments have been made to an injured employee before his death, the
compensation to dependents shall begin from the date of the last of such payments but shall
not continue for a period longer than specified in
subsection A of this section.
F. No benefits shall be paid pursuant to this section to the dependents of an AmeriCorps
member as defined in subdivision r of § 65.2-101.
G. No benefits shall be paid pursuant to subsections A, C, D or E to the dependents of a Food
Stamp recipient participating in the work experience component of the Food Stamp
Employment and Training Program as defined
in subdivision s of § 65.2-101.
H. No benefits shall be paid pursuant to subsections A, C, D or E to the dependents of a
Temporary Assistance for Needy Families recipient partici-pating in the work experience
component of the Virginia Initiative for Employment Not Welfare Program as defined in
subdivision t of § 65.2-101.

Daniel P. Barrera, Esq.
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§ 65.2-515. Persons conclusively presumed to be wholly dependent.
— A. The following persons shall be conclusively presumed to be
dependents wholly dependent for support upon the deceased employee:
A wife upon a husband whom she had not voluntarily deserted or
abandoned at the time of the accident or with whom she lived at the time
of his accident, if she is then actually dependent upon him;
A husband upon a wife whom he had not voluntarily deserted at the time
of the accident or with whom he lived at the time of her accident, if he is
then actually dependent upon her;
A child under the age of eighteen upon a parent and a child over such age
if physically or mentally incapacitated from earning a livelihood or a
child under the age of twenty-three if enrolled as a full-time student in
any accredited educational institution; and
Parents in destitute circumstances, provided there be no total dependents
pursuant to other provisions of this section.
B. As used in this section, the term "child" shall include a stepchild, a
legally adopted child, a posthumous child, and an acknowledged
illegitimate child, but shall not include a married child; and the term
"parent" shall include stepparents and parents by adoption.

Daniel P. Barrera, Esq.
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The provision in 65.2-515 allowing death
benefits to parents in destitute circumstances
provides a mechanism to provide for the
injured workers family.
Economic data from the country of origin
 Photographs of the family’s living conditions
 Need for a family member to travel to the U.S.
 Enlist the assistance of the Foreign consulate for
Visas, economic data, witnesses.


Daniel P. Barrera, Esq.
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Temporary partial disability benefits.
- a return to work require valid work papers, and without a valid
work permit or social security card, workers do not qualify for TPD. This
is the analysis use in Virginia, Maryland and Washington D.C.


As a result when an undocumented injured worker receives a release to light duty
employment, he will almost invariably lose his job and his indemnity benefits will
terminate.

Daniel P. Barrera, Esq.
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Vocational rehabilitation


Likewise, assistance in seeking a new job, or retraining is
unavailable if the worker is otherwise ineligible to legally work

Virginia Code 65.2-603(3) The employer shall also furnish or
cause to be furnished at the direction of the Commission,
reasonable and necessary vocational rehabilitation ser-vices;
however, the employer shall not be required to furnish, or cause
to be furnished, services under this subdivision to any injured
employee not eligible for lawful employment.

Daniel P. Barrera, Esq.
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The purpose of the worker compensation laws
was to insulate the employers from lawsuits by
their employees for unsafe workplace practices.
QUERY – If your client is ineligible for Workers Compensation benefits,
does that open the door for third party negligence suits?

Daniel P. Barrera, Esq.
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Workers’ Comp Claims by
Undocumented Workers: Evolving
State Laws
BY MICHAEL G. SCHULTZ
MICHAEL SCHULTZ LAW FIRM
612-412-4916
mike@sommererandschultz.com

INTRODUCTION
•

•

•
•

•
•

In 2004 the HOW Hispanic Center Center estimated
that 11.1 million unauthorized immigrants were
employed in the USA.
About 4.9% of the US Labor Force.
Undocumented workers made up 25% of all farm
labor;
17% of all cleaning workers;
14% of all construction workers; and
12% of all food preparation workers.
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FEDERAL PRECLUSSION




The Immigration Reform & Control Act. (ARAC)
prohibits employment of unauthorized Aliens
(§USCA § 1324)
An “unauthorized Alien” who at the time of
employment is not lawfully admitted for permanent
residence or authorized to be employed by the
Attorney General. §USCA 1324 (a) (h) (3).
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FEDERAL PRECLUSION
•

•

•

It is unlawful to employee these unauthorized Aliens.
It is unlawful to hire, recruit or refer for employment
in the U.S. knowing the Alien is unauthorized to
work.
It is unlawful to continue to employ an Alien after
learning said Alien is unauthorized to work.
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FEDERAL PRECLUSION


Violation of these provisions gives rise to Civil
Penalties of no less than $250.00 or up to
$10,000.00 and/or criminal penalties, including
imprisonment up to 6 months or a fine up to
$3,000.00. USCA § 1324 (a)(e) (4) and f (1).
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FEDERAL PRECLUSION
•

Upon hiring an employer must complete Federal
paperwork verifying the employee is not
unauthorized to work by examining documents
attesting
to
employment
authorization
and
identification USCA § 1324(a)(b) 1 (B-E)
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FEDERAL PRECLUSION






The employer must retain documentation for 3 years.
The employee is prohibited from forging,
counterfeiting, altering or providing false documents.
USCA § 1324
Employers need only make a good faith effort to
comply with the Law
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ALIENS RIGHT TO BENEFITS





Aliens are not precluded by Federal Law from receipt
of Workers’ Compensation Benefits.
Some States including Minnesota define the
employee as “any person who performs services for
another for hire.”
This includes “Aliens”
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ALIENS RIGHTS TO BENEFITS
•

•

•

“Aliens” are not specifically excluded under
Minnesota Law from receipt of Workers’
Compensation Benefits.
Gonzales vs. Midwest
Staffing Group
(Similar Holdings in Connecticut, Louisiana, New
Jersey, Florida, Pennsylvania, North Carolina,
Oklahoma)
The undocumented Alien must otherwise qualify for
benefits.
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CORREA V. WAYMOUTH FARMS
INSURER ARGUMENT
•
•

•

•

Federal Law makes it illegal to hire undocumented
workers. (IRAC)
Once an injured undocumented Alien is released to
return to work indemnity and vocational benefits
should not be available.
The insurer is unable to mitigate their damages, by
returning the Alien to work or providing vocational
assistance.
Awarding Workers’ Compensation Benefits to an
undocumented worker encourages violation of
Federal Law.
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UNDOCUMENTED ALIEN’S ARGUMENT
FOR BENEFITS
•

•

•

Minnesota Law does not specifically preclude the
receipt of Workers’ Compensation Benefits to
undocumented Aliens.
Federal Law (IRAC) does not specifically preclude
an undocumented Alien from receiving State
Workers’ Compensation Benefits.
Precluding undocumented Aliens from receiving
Workers’ Compensation Benefits encourages
unscrupulous employers to hire undocumented
Aliens.

60

FINDINGS IN CORREA
•

•
•

Minnesota Law does not preclude undocumented
Aliens from receiving Workers’ Compensation
Benefits.
Federal Law (IRAC) does not preclude the receipt of
Workers’ Compensation Benefits.
Federal Law (IRAC) does not preclude the
undocumented Alien from receiving temporary total
disability benefits, even though it is unlawful for such
an individual to work
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FINDINGS IN CORREA


The undocumented Alien must otherwise qualify in
all respects for benefits. (i.e. job search, respond to
job offers, cooperate with reasonable medical
treatment, etc.)
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Workers’ Comp Claims by
Undocumented Workers:
Evolving State Laws
Bernadette M. O'Brien
Dona Lee Skeren
FLOYD, SKEREN & KELLY
(916) 920-1100
bernadette.obrien@fsklaw.com
dona.skeren@fsklaw.com

CALIFORNIA WC BENEFITS AND
UNDOCUMENTED WORKERS
Workers’ compensation benefits are afforded to
undocumented workers in California, pursuant to
Labor Code Section 1171.5 (b), which provides:
“For purposes of enforcing state labor and employment
laws, a person’s immigration status is irrelevant to the
issue of liability, and in proceedings or discovery
undertaken to enforce those state laws no inquiry shall
be permitted into a person’s immigration status except
where the person seeking to make this inquiry has
shown by clear and convincing evidence that the
inquiry is necessary in order to comply with federal
immigration law.”
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WC BENEFITS IN CALIFORNIA
o
o

Medical expenses are reimbursable;
Temporary Disability Benefits, while unable to
perform any work, are available;
o Temporary Partial Benefits:
o Apply when an injured worker can perform some
duties or only part-time duties, and would
supplement his wages;
o Note: The courts have interpreted any
reinstatement remedy in California to be in
conflict with federal immigration laws; thus,
where reinstatement is not allowed, but is
technically available, the undocumented worker
may arguably not be entitled to benefits.
o Permanent Disability.
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WC BENEFITS CONTINUED
o

Return to Work Issues (under SB 899 effective 4/19/2004)
o

Labor Code Section 4658 provides a 15% increase or decrease
depending upon an offer of modified or alternative work (if
offered then the decrease is applied and if not the increase is
applied)
o The language of the statute states “regardless of whether the injured
employee accepts or rejects the offer” the decrease applies.
o Problem: It appears that an employer would obtain the decrease only if
work was offered, but how can an employer offer work if the employer
is aware of the employee’s undocumented status?
o There has been no case on point in regards to the immigration status
effect on Labor Code Section 4658.

o

Supplemental Job Displacement Benefits/Voucher
o Provided only if the employer does not offer work;
o So, if the employer does not offer work due to an employee’s
immigration status, does the employer then have pay for a voucher as
well?
o Again, there is no case on point.
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WC BENEFITS CONTINUED
Current argument based on existing case law and
theory:
Providing continuing benefits, (TTD/increase in
PD/Voucher) after the employer has made an
offer of available work that the employee could
perform but for his/her immigration status, would
provide “an ‘illegal worker’ with greater benefits
than those available to a ‘legal worker,’ which
would violate the equal protection clause of the
United States Constitution.”
(Del Taco

v. W.C.A.B. (Gutierrez) (2000) 65 Cal. Comp. Cases 342, 79
Cal.App.4th 1437, 94 Cal.Rptr.2d 825)
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SALAS v. SIERRA CHEMICAL
CALIFORNIA APPELLATE DECISION
o

o

In Salas v. Sierra Chemical Co., 198 Cal. App. 4th 29
(2011), a the California Court of Appeals decided the
significant question of whether an undocumented
worker should be allowed to pursue a disaability
discrimination claim based on a refusal to rehire
following the employee’s leave of absence taken after
sustaining a workers’ compensation injury.
The employee’s undocumented status was revealed
during discovery conducted in the employee’s disability
discrimination lawsuit that was filed due to the
employer’s refusal to rehire.
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SALAS FACTS
While working for Sierra Chemical, Vincente Salas, who was a seasonal
production worker, sustained two injuries to his back, one in March
2006 and the other in June 2006, for which he filed workers’
compensation claims and took a medical leave of absence.
Salas alleged that when Sierra Chemical recalled him back after a
seasonal layoff, his supervisor advised him that he must be ‘‘100%
recovered’’ before Sierra Chemical would rehire him; therefore, he
needed a full release (with no work restrictions) from his physician.
When he was not rehired, Salas filed a disability discrimination lawsuit
pursuant to the California Fair Employment and Housing Act as well as
Labor Code Section 132(a), alleging that he was discriminated against
for filing the workers’ compensation claims.
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SALAS FACTS Continued…
•

During discovery it was determined that Salas was an
undocumented worker and that when hired, he
completed and signed I-9 and W-4 forms using a Social
Security that did not belong to him.

•

Sierra Chemical also established that it had a policy and
practice of refusing to hire undocumented workers.
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THE APPELLATE COURT APPLIED
TWO DOCTRINES
In finding for the employer, the Court of
Appeals applied two doctrines:
1. The ‘‘after-acquired evidence’’
doctrine; and,
2. The doctrine of ‘‘unclean hands’’.
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THE DOCTRINE OF
‘‘AFTER-ACQUIRED EVIDENCE’’
Regarding this doctrine, the court found:
o

o

o

Salas used a Social Security number that belonged to someone
else and was an undocumented worker.
Sierra Chemical had an established policy of refusing to hire
applicants who submitted false information or documents to
obtain employment.
Sierra Chemical discovered Salas’ undocumented status after
he filed the disability discrimination lawsuit.

The “after-acquired evidence” doctrine, is a complete bar to an
employee’s claim for wrongful termination or refusal to hire/rehire,
where the employer subsequently discovers employee misconduct
justifying the termination or refusal to hire/rehire.

72

THE DOCTRINE OF
“UNCLEAN HANDS”
This doctrine refers to unconscionable, bad faith or inequitable
conduct by a plaintiff.
In applying this doctrine, the court will determine if either party
has “unclean hands”.
o

o

In Salas, the court determined that Salas had “unclean hands”
due to his undocumented status; thus, it was inequitable to
provide Salas with relief and the doctrine served as a complete
defense to all legal and equitable actions.
Since the court already determined Sierra Chemical had an
established policy of refusing to hire applicants who submitted
false information or documents to obtain employment, the court
found the employer had “clean hands”, and thus barred the
applicant from all legal and equitable relief.

Note: If both parties are deemed to have “unclean hands” the
doctrine will not be applied.
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THE IMPACT OF SENATE BILL 1818
o

Additionally, Salas argued that due to CA’s SB 1818, he
could not be barred by the “After Acquired Evidence”
Doctrine.

o

Specifically, the court found:
o

o

SB 1818 was enacted at a time when undocumented workers
possessed no right under state law to maintain a claim for an
allegedly discriminatory termination or failure to hire when the
claim would otherwise be barred by the “After-Acquired
Evidence” or “Unclean Hands” doctrines.
SB 1818 (codified as Labor Code Section 1171.5(a)) provides
that undocumented workers are entitled to ‘‘[a]ll protections,
rights, and remedies available under state law’’; however, the
legislation does not enlarge the worker’s rights but merely
clarifies existing law.

Note: Labor Code Section 1171.5(a) also includes the language “except any
reinstatement remedy prohibited by federal law”, which the Salas Court did not
address.

74

THE SALAS DECISION AND WORKERS’
COMPENSATION CLAIMS
o Although Salas asserted a Section 132a claim
based on alleged discrimination related to
his workers’ compensation injury, there is
very little mention of the 132a claim by the
Salas court, and the court does not make a
determination regarding the 132a claim.
o The most likely reason for this is that the
Workers’ Compensation Appeals Board
(‘‘WCAB’’) has exclusive jurisdiction over
132a claims.
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APPLICATION OF SALAS IN CA
WORKERS’ COMPENSATION CASES
o In applying Salas to California's WC system,
consideration must be given to Labor Code
Section 3202 which mandates:
o That all WC laws ‘‘shall be liberally
construed by the courts with the
purpose of extending their benefits for
the protection of persons injured in the
course of their employment.’’
o This liberal mandate applies to 132a claims
as well.
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THE IMPACT OF
LABOR CODE SECTION 3202
o The Workers’ Compensation Judge
(‘‘WCJ’’) has significant leeway in
developing the record.
o Thus, if something seems inadequately
addressed, the WCJ attempts to develop
the record further by asking his or her
own questions.
o If the issue remains unclear, then the
liberal mandate applies, and the WCJ
will likely find for the employee.
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THE SALAS’ DECISION RAISES
SIGNIFICANT WC QUESTIONS


If the 132a claim had been properly brought before the
WCAB, could the employer have asserted the same
defenses used in the Salas civil case?



Does the court’s determination that Salas could not recover
back pay apply to an injured worker’s entitlement to
temporary disability benefits, since such benefits serve as
wage replacement?



Is the employer entitled to the permanent disability
decrease if the work is offered/available but the employee
cannot be returned to work due to undocumented status?



Salas is currently on appeal before the California Supreme
Court.
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CONCLUSION
It is essential for employers to have a clearly stated, and
consistent followed, practice of not hiring undocumented
workers, and of carefully verifying employment eligibility.
Failure to do so may preclude an employer from
successfully asserting the defenses needed to defeat an
undocumented worker’s claims for a discriminatory
refusal to hire/rehire.
CA law is still unsettled regarding an employer’s
obligation to rehire an undocumented worker who is
requesting to return to work after a leave of absence
related to a workers’ compensation injury.
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