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Evaluating Wrongful Death Medical Negligence Cases

I.

Statute of Limitations - When does the statute of limitations expire?
1. Determining the statute of limitations is the first priority
2. Exceptions to the Statute of Limitations
•

Discovery rule

•

Fraudulent concealment

3. Special Notice
•

In addition to timely filing suit, may need to file notice of claim usually
involving state affiliated health care providers

4. Statute of Repose
•

II.

In some states (like Pennsylvania) in addition to the statue of limitations,
you will need to consider a statute of repose usually commencing from the
date of the negligent medical care

Damages – Are the Damages sufficient to proceed?
1. Beneficiaries
• Is your client entitled to raise the Estate?
•

Raising the estate

•

Who is able to recover wrongful death damages?

•

Adult Children

2. The decedent’s age and health
•

Decedent’s age is always a factor

•

Decedent’s medical condition before the negligent medical care at issue

3. Economic loss
• Wage loss
•

Other economic losses

4. Pain and Suffering

III.

•

Conscious pain and suffering

•

Need for expert testimony - Pathologist, Neurologist

•

Family members/friends’ testimony

•

Photographs

Negligence – What did the healthcare provider do wrong?
1. Types of cases
•

Failure to diagnose (cancer, sepsis, pulmonary embolus)

•

Post-op infection

•

Surgical misadventures

•

OB death (mother or child)

2. Adverse event letter
•

Many states require health care facilities to advise the patient in writing when
the medical care results in an adverse event

3. Red Flags
•

Consulted multiple prior attorneys

•

Not specific about what went wrong with the medical care

•

Decedent with multiple comorbidities

IV.

Causation – Did the negligent medical care cause the death?
1. Increased risk of harm/lost chance vs. “but for” causation
•

Differences in the increased risk of harm standard, for example Pennsylvania
vs. New Jersey standard

2. Delay of less than 6 months in cancer cases
3. This is where they will likely defend the case
V.

Venue – Many times as important as liability and damages
1. Know the venue in which you would be filing the case
2. Only able to file suit in the county where negligence occurred
3. Statistics for the jurisdiction

VI.

Liens- Who paid the medical expenses?
1. Need to determine lien type and the amount of the medical expenses lien early on
2. Types of liens
•

ERISA

•

Medicare

•

Medicaid

3. A large medical expense lien may make it difficult to settle the case
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FACTORS TO CONSIDER

In evaluating whether to take on a medical negligence wrongful death
case, you should consider a number of factors:
- Statute of Limitations
- Damages
- Negligence
- Causation
- Venue
- Liens

STATUTE OF LIMITATIONS

▪ The first issue that should be addressed when you
are contacted about a wrongful death medical
negligence case is the statute of limitations.

STATUTE OF LIMITATIONS

▪ In almost every state in order to proceed with a medical negligence
case, you will need to provide, either at the time of filing the lawsuit
or shortly thereafter, a certificate or affidavit of merit from an
appropriately qualified medical expert setting forth that the case is
meritorious. This means that you will usually need a significant
amount of time to investigate the claim.

STATUTE OF LIMITATIONS

▪ In most states, the statute of limitations for wrongful death claims
begins to run from the date of death. In some states there can be
an extension of the statute of limitations based upon the discovery
rule or the fraudulent concealment exceptions. However, in the vast
majority of medical negligence death cases, these exceptions are
not available.

STATUTE OF LIMITATIONS

▪ Discovery rule exception tolls the statute of limitations until the
plaintiff knows she has suffered an injury and its cause (related to
the medical treatment). In some states like Pennsylvania, this
extension is not available in wrongful death cases.

STATUTE OF LIMITATIONS

▪ With the concealment exception the defendant health care provider
is estopped from invoking the statute of limitations where its action,
either through fraud or even unintentional concealment, causes the
plaintiff to relax her vigilance or denials from her right to injury into
the facts of the matter

STATUTE OF LIMITATIONS

▪ In addition to the statue of limitations, a number of states,
including New Jersey have notice requirements for defendant health
care providers affiliated with the state.

STATUTE OF LIMITATIONS

▪ In New Jersey, resident physicians and a number of attending
physicians treating patients at “university hospitals” are affiliated
with the state and timely notice has to be given to the state to allow
any claims against those physicians to proceed.

STATUTE OF LIMITATIONS

▪ In some states like Pennsylvania in additional to the statue of
limitations, you will need to consider the effects of any statute
of repose, which will usually commence to run from the date of
the negligent medical care.

ASSESSING DAMAGES

▪ Because medical negligence cases are very expensive to prosecute
and difficult to win, the second question you should answer in
evaluating a medical malpractice case is whether there are sufficient
damages.

ASSESSING DAMAGES

▪ Even in medical negligence cases resulting in a patient’s death, you
must determine if there are significant enough damages to justify
bringing suit.

ASSESSING DAMAGES

▪ There are a number of factors that impact damages:
1. The decedent’s age at time of injury or death
2. Are there economic losses?
▪ Wage Loss
▪ Loss of services to family members

ASSESSING DAMAGES

▪ In Pennsylvania like most states there are two types of claims that
may be brought when a negligent medical case causes the death of
a person:
- Survival Claim
- Wrongful Death Claim

ASSESSING DAMAGES

▪ The beneficiaries of the two claims can be sometimes different.
More importantly, you must represent the person who is entitled to
bring the claim. This will vary from state to state. Further, before
a wrongful death claim can be filed, you will usually need to raise the
estate.

ASSESSING DAMAGES

▪ Another important issue in evaluating damages is whether there are
any wrongful death beneficiaries. In Pennsylvania siblings are not
included in those family members who may recover wrongful death
damages where as in New Jersey they are.

ASSESSING DAMAGES

▪ Another issue is that even if the client is a designated
beneficiary, was the decedent providing recoverable services?
This issue comes up frequently with adult children of the
decedent.

ASSESSING DAMAGES

▪ In most medical negligence wrongful death cases, a significant item
of damages is the decedent’s pain and suffering. However, it must
be conscious pain and suffering.

ASSESSING DAMAGES

▪ If there is an issue as to whether the decedent has experienced
conscious pain and suffering, consider consulting medical experts
like a pathologist or neurologist.

ASSESSING DAMAGES

▪ Also from the outset gather information to support the pain and
suffering claim by requesting such information from family members
and friends of the decedent. Also, make sure that any photographic
evidence related to the decedent is preserved.

NEGLIGENCE

▪ Failure to diagnose (cancer, sepsis, pulmonary embolus) comprises
about 40% of all malpractice claims and 59% of misdiagnosis
cases are related to cancer.

▪ Misdiagnosis/delay in diagnosing cancer are a substantial portion
of medical malpractice wrongful death cases.

NEGLIGENCE

▪ In delay in diagnosing cancer the theory of liability is premised on
the following:
▪ Some cancers if detected at an early stage are readily treatable/survivable;
▪ A delay in diagnosis and initiation of treatment allows the cancer to grow and
spread which usually requires additional harmful treatment and worsened
prognosis;
▪ With some cancers early diagnosis confers a significant survival benefit and
thus a delay in diagnosis causes a very significant loss of chance for a cure or
survival which is the hallmark of a delay in diagnosis.

NEGLIGENCE

NEGLIGENCE

NEGLIGENCE

▪ In considering whether to proceed with a cancer death case, the
above leads to the following general guidelines:
▪ The best cancer cases involve cancers, like colon and breast, which provide
the best chance for survival if detected at an early stage but have a later
stage cure rate that is poor;
▪ Stay clear of cancers which have a poor early stage prognosis – for example
small cell lung cancer cases.

NEGLIGENCE

▪ Some cancers (like primary brain cancer and pancreatic cancer)
have a poor prognosis even with early detection and good medical
care;

▪ Be careful of cancer cases where a genetic variation (triple negative
breast cancer) causes a poor prognosis even if diagnosed early;
▪ Be wary of taking cases involving rare cancers

NEGLIGENCE

▪ Many states including Pennsylvania and New Jersey mandate that
health care facilities (hospitals, rehab facilities and nursing homes)
notify in writing a patient or his/her family if an adverse event
occurs while in the facility.

NEGLIGENCE

▪ An adverse event is typically defined as “an event that results in
unintended harm to the patient by an act of commission or
omission rather than by the underlying disease or condition of the
patient.”

NEGLIGENCE

▪ Always ask if the decedent or her family has received an adverse
event letter. This signifies that the health care facility has
acknowledged that the decedent has been injured due to medical
care.

February 3, 2016
Dear Mr. C,
We at ____________ Medical Center commit to provide quality
medical care to our patients and the communities we serve. As you
know, during your original surgery you experienced bleeding
complications that required additional surgery.
The staff of __________ Medical Center commits to respect the
rights of patients and their families to be informed about the
occurrence of such events. Our Patient Safety Committee is
conducting a review of the circumstances surrounding your care, in
keeping with our commitment to quality and safe health care. Our
goal is to continually evaluate our processes of care to improve the
quality of service to our community.

You have my best wishes for your continued recovery. If you have
any questions or would like an update related to our efforts, kindly
contact me at (717)
.
Sincerely,

Chief Medical Officer

NEGLIGENCE

Red Flags
▪ Consulted multiple prior attorneys;
▪ Not specific about what went wrong with the medical care;
▪ Decedent with multiple comorbidities.

CAUSATION

▪ Most states including Pennsylvania and New Jersey have adopted
increased risk of harm or lost chance causation for medical
negligence cases. However, there are variations in “relaxed”
causation standards and it is important to know the differences.

CAUSATION

▪ For example under New Jersey’s formulation, the plaintiff can only
recover that percentage of her damages attributable to the loss of a
chance (i.e. if lost chance was 40% the plaintiff is only able to
recover 40% of the jury’s award). In Pennsylvania, there is no
reduction of the plaintiff’s recovery damages if the jury accepts
plaintiff’s expert’s opinion on causation.

CAUSATION

▪ In the vast majority of the delay in diagnosis of cancer death cases,
in order for there to be significant change in the plaintiff’s chance of
survival, the delay in diagnosis has to exceed six (6) months.

CAUSATION

▪ In most delay in diagnosis cases, including cancer cases, the main
defense will be that the delay did not alter the outcome, so you will
need to carefully assess causation.

VENUE

▪ The venue for a medical negligence wrongful death case is almost as
important in evaluating a case as are liability and damages. The
venue for the case should be considered as to whether to pursue a
medical negligence wrongful death case.

VENUE

▪ In some states like Pennsylvania, the legislature has mandated the
venue (county) for filing of a medical negligence case. The ability to
file in a major metropolitan area like Philadelphia will greatly
increase plaintiff’s chance of success. Also some counties have
adopted case management systems which will allow the case to
come to trial sooner than in other venues.

LIENS

▪ In many medical negligence wrongful death cases, there will be a
substantial medical expense lien. It is vital that the amount and type
of the lien be ascertained as early as possible.

LIENS

▪ In most states including Pennsylvania and New Jersey, medical
expenses are not recoverable in medical negligence wrongful death
cases unless they are paid by a self-funded ERISA health plan,
Medicare or Medicaid.

LIENS

▪ In medical negligence cases, particularly involving elderly decedents,
a substantial medical expenses lien that has to be repaid from any
award or settlement can make settlement problematic.

UNIQUE TO THE CASE

▪ In addition to all of the above, each case will usually have some
unique situation or fact that will be an important consideration in
your assessment of whether to undertake representation. For
example:
Decedent’s past;
Family dynamics;
Immigration status;

